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BOOK I 


Of the Nature of Equity, and of Agree- 
ments 1n General. 


CAP. I, Of the Nature of Equity. 


Se. 1. Of Law and Juſtice diſtributive and commutative. Page 1 
2. The Subject of the preſent Treatiſe, voluntary Contracts 


only. 2 

3. Of the Nature of Equity. Ibid. 

4. Contracts to be perform d in Specie. 3 

5. The Law of England defective in this Point. 4 

6. Their Reaſons in Support of it anſwer d. Ibid. 
7. Any Agreement to be decreed in Equity. 5 

8. Tho' not ſpecifick, &c. Ibid, 

9 CAP. II. Of the Aſſent requir'd in Agreements. 


Sect. 1. The Contracts of Ideots and Madmen bind themſelves at 
Law. | 6 

2. But may be avoided in Equity. 7 

3. This not extended to Perſons of a weak Underſtanding. 
Ibid. 
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Infants diſabled to contract, except for Neceſſaries. 8 


4. 
5. Where they are bound by their Acts. 9 
6. Of the Acts of Feme Coverts. Ibid. 
7. Where Ignorance or Error ſhall invalidate the Contract. 10 
8. Of Fraud or Surprise. Ibid, 
9. Of the Equality requir'd in Contracts. 11 
10. This not extended to hazardous Bargains. 12 
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But unconſcionable Bargains with young Heirs ſet aſide 


in Equity. Page 1-2 
12. How far theſe Contracts are binding. 12 
13. Where they may be confirmd afterwards. Ibid. 


CAP. III. Of the Want of Teſtimony of the Aſſent. 


Sect. 1. Any Words that ſbem the Intent ſufficient. 14 
2. The Addition of a Bond or Penalty does not alter the Caſe. 
15 

3. Where Equity will give another Remedy than the Party has 
provided. Ibid. 

4. An Aſſent implied, ſufficient. | 16 

5. But Equity will not decree a Performance where the Intent 
was only to give Damages. 17 

6. Or where the Agreement was incompleat and imperfect. 

| Ibid. 

7. Or incertain and wavering. 18 

2. Of the Ceremonies requir d in Agreements for Lands, by 

the 29 Car. 2. cap. 3. Ibid. 

9. Where Equity will relieve notwithſtanding that Statute. 

19 

10. Of other Branches of that Statute that relate to Mar- 
riage-Agreements and Wills. 20 

. Where an Agreement by Deed may be ſupplied by Aver- 

ment. Ibid. 

12. Of the Aſſent of the Perſon that takes. 21 


CAP. IV. Of the Subject Matter of Covenants. 


Sect. 1. Agreements receive all their Force from the Abilities of the 


Parties. 21 

2. Tet a Man may bind himſelf to any Thing not in itſelf im- 

poſſible. 22 

z. Ws even at Law, a Man iq A. to do all that lies in 

his Power. 2 3 

4. But to make an Agreement good, he muſt have both a na- 

tural and a moral Power. 24 

5. Nor will the Law give any Countenance to an illegal Aft. 

Ibid. 

6. Of Gaming Debts. Ibid. 

7. Of uſurious Contracts. 25 
8. Of Inſurances. 26 


l 9. Of 


7 9. Of Bottomry, or Fœnus Nauticum. Page 26 
10. Of the Rule, Quod Matrimonium debet eſſe liberum. 
— 27 
J 11. Of ſecret and underhand Agreements. 28 
4 12. Of fraudulent Agreements within 13 Eliz. Ibid. 
1 1 3. Of fraudulent Conveyances by 27 Eliz. 29 
4 14. Of the Statute of fraudulent Deviſes, 4 & 5 W. & M. 
1 | 30 
1 5. Of Fraud againſt the Cuſtom of London. 30 
=H 16. Where Equity will give Relief. 31 
17. No Man can bind the Intereſt of another. Ibid. 
| 18, Of Contracts made for a third Perſon. 32 
19. Of the Power of Tenant in Tail of a legal Eſtate. Ibid. 

20. Of Tenant in Tail of a Truſt or equitable Intereſt. 33 

21. Of the Acts of Corporations or Bodies Politick. Ibid. 

22. In what Capacity they ſhall be taken. Ibid. 

23. Of the Power of a Feme Covert over her Inheritance. 

34 

24. Where Equity will take away the Benefit of Survivor from 

her. 35 

25. Of Priority of Conveyance and Powers of Revocation. 

Ibid. 
26. Of n Agreements. 36 

27. Of dormant Rights. Ibid. 

CAP: V. What a ſufficient Conſideration to make an — 

ment binding. | 
Sed. 1. At Law. 37 
2. In Equity. 36 
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3. It muſt be a ſtronger than there is on the other Side. 


Ibid; 


4. Purchaſers bound only by Covenants as at Law. Ibid. 
$5. Unleſs particular equitable Circumſtances. 39 
6. Or in Caſe of Fraud. Ibid. 
7. Where a general Covenant to ſettle Lands ſhall bind a 


Purchaſer without Notice. 40 

8, Where the Ceafing of the Conſideration avoids the Agreement. 
41 

9. Of the Apportionment of Rents Ibid. 


CAP, 
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CAP. VI. Of the Execution of the Agreement. 


Sect. 1. 


7. So in the Limitation of Eſtates, where there is à valuable 
Confideration, Equity will aid in Words of Art. 45 
8. But not in Caſe of à bare Volunteer. Ibid. 
9. So Equity looks upon a Thing agreed to be done, as actualy 
perform'd. 45 
10. Where not. Ibid, 
11. Of the Rules of the Municipal Law, 1ſt, Words to be 
taken in the common Acceptation. 47 
12. The Time as well as Place to be confider d. 46 
13. But all the Clauſes in Covenants to be interpreted by one 
another. Ibid, 
14. And ſeveral Deeds made together are to be taken as one 
Aſſurance. 49 
15. The chief and governing Rule of Conſtruction is drawn 
from the End or Cauſe. Ibid. 
16. So Words to be conſtru d ſecundum ſubjeCtam materiam. 
50 
17. Tet Equity will ſometimes carry the Conveyance beyond 
the Intent. +. Thick 
12, Ne res pereat, the Deed may be taken in the moſt ex- 
tenfive Senſe. Ibid. 
19. Of the Difference between Teſtaments and Deeds. 51 
20, Of the implied Intent. on 


The Heads of a Contract are ſo many Conditions. Page 42 


. The Plaintiff therefore is firſt to perform all on his Part. 


Ibid. 


. But if he has performd Part, and is in no Default, he 


ſhall hade an Execution of the Agreement. 43 


. Where Equity will relieve the Want of Performance of a 


Condition. Ibid. 


. Where not. 44 
. As to the Manner of the Execution there are ſome Rules 


peculiar to Equity, as the Difference between gainful 
and chargeable Contracts. Ibid. 


BOOK 


A Table of the Contents: 


BOOK II. 
Of Uſes and Trufts. 


CAP. I. Their Nature. 


1. Of the Nature of a Truſt. Page 52 
2. Of the Nature of an Uſe. 53 
3. Of the Effect of the Statute of 27 H. 8. cap. 10. Ibid. 
4: What Caſes remain at Common Law. 54 
5. Uſes fl the ſame before Execution. Ibid. 


CAP. II. Of the Creation of Uſes. 


Set. 1. Uſes how rais d. 55 
2. Of the Conſideration and Averment of it. Ibid. 
3. Where a Deed is neceſſary. 56 
4. By 29 Car. 2. cap. 3. 57 
5. Of the Declaration of Uſes. _ 4q Ibid. 
6. Where other Uſes may be averr d. of 


CAP. III. Of the Limitation of Uſes by the Party. 


Sect. 1. In the Creation of Uſes the Intent alone is confider d. 58 
2. But in the Limitation technical Words are requir d. Other- 
wiſe in a Deviſe, as a Fee will paſs without the Word 
Heirs. 59 
3. So an Eſtate-Tail without the Word Body. 60 
4. And where the Anceſtor takes an Eſtate for Life, a Limi- 
tation after to his Heirs ſhall not make them Purchaſers. 
Ibid. 
5. So the Rules to prevent Perpetuities take Place in Courts 
of Equuty. Ibid. 
. But ſpringing Uſes and executory Deviſes are allow'd fo 
far as may ſtand with the Rules of Law. 61 


BY 


CAP. IV. Of the Limitation of Uſes where the Intent 


does not appear. 


Sect. 1. 1- follows the Law. 62 
. $ Survivorſhip between Foint-tenants ſhall take Place in 
Equity. | 63 


b 3. Tet 
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z. Yet Truſts of Terms are admitted there to protect Pur— 
chaſers. Page 63 
4. And Limitations of Terms in Groſs where no Perpetuity. bid. 
5. But Terms attendant on the Inheritance are not to be uſed 
to any other Purpoſe. 64 
6. And no Difference where they are made ſo hy expreſs Words in 
the Aſſignment, or only by Conſtruction in Equity. Ibid. 


CAP. v. Of Uſes rais'd by Operation of Law. 


Sed. 1. 1ſt, In Caſe of a Purchaſer to him who pays the Money. 65 
2. Otherwiſe where an Anceſtor * in the Name of 4 


Son unad vanc d. Ibid. 
3. So a Wife ſhall not be intended a Truſtee for the Husband. 
66 


4. 2dly, Upon Conveyances, where there are particular Uſes 
limited, the Refidue undiſpos d remains in him. Ibid. 
5. But not where an expreſs Eſtate is limited to the Party. 67 


CAP. VI. Of the Extinguiſhment of Uſes. 


Sect. 1. By the Eſtate being transferr'd to one againſt whom there 


was no Remedy in Equity. 67 

2. But by taking a Conveyance with Notice, he himſelf be- 
comes the Truſtee. 68 

3. And a Notice in Law or implied is ſufficient. 69 
4. So Notice to the Attorney or Agent is Notice to the Party. 
O 

5. And a Truſt extinguiſh'd is revivd by a Re-purchaſe _ 
the Truſtee. Ibid, 

6. Of the Nature of Powers of Revocation. Ibid. 


7. Regularly they ought to be perform d in all the inci- 
dental Circumſtances. 
8. Of the Merger of Terms. Ibid. 


CAP. VII. Of the Office and Duty of a Truſtee, 
Sect. 1. Regularly no Act of the Truſtee ſhall prejudice the Ceſtuy 


que Truſt. 72 
But what he is — to by Suit, he may do with- 
out Suit. 73 

3- Of Allowances to be made to him. I * 


4- He ſball be charg d as a Bailiff only. 
4 5. of 
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5. Of the Difference between Truſtees and Executors, where 


there are more than one. Page 74 

6. Who ſhall have the Increaſe or Intereſt. 75 
7. Of compounding Debts and buying in Incumbrances for leſs 
than is duc. Ibid. 


CAP. VIII. Of the Execution of the Truſt. 


Sect. 1. Where Equity will not medale with it at all. 76 
2. Where the Ceſtuy que Ule may pray to have the Money, 
and that no Purchaſe be made. Ibid. 
3. Where not. | 77 
4. Of the Power of Chancery to alter the 22 ion of the 
Party upon emergent Accidents. Ibid. 
5. So to control an unreaſonable Diſpoſition of an Executor, 
who has a Power or Truſt to diſtribute Money at Dif- 
cretion. 
6. Of the Raifing Portions by the Sale of reverfionary Terms, 
in the Life-time of the Tenant for Life. Ibid. 
7. Where the Portion finks, the Party dying before it is payable. 
79 
PART II 
Of Publick Trufts. 
CAP. I. Of Charities. 

Sect. 1. How to be ſued for. 80 
2. What 4 good Diſpoſal to a Charity. Ibid. 
3. Where the King ſhall appoint. 81 
4. Of Conſtitutions for Founding an Hoſpital. Ibid. 
5. If there be an Overplus, it ſhall go in Augmentation of the 

Charity. 82 


CA Guardians of Infants and Lunaticks. 
Sect. 1. The King ought in the Court of Chancery to take Care of 


their Eſtates. 83 
2. How to be appointed. "- 
3. Their Office and Duty. | Ibid. 
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BOOK II. 
Of Mortgages and Pledges. 


CAP. I. Their Nature. 
Sect. 1. Of the Original of Mortgages, and the Difference between 


Vadium vivum, aud Mortuum. Page 85 

2. The Inconveniences of theſe Conveyances how remedied in 

Equity. 86 

3. Of the Difference between a Truſt and an Equity of Re- 

demption. Ibid. 

4. Equity Part of the Law of England, and not to be re- 

ſtrain'd by Agreement. 87 

5. Otherwiſe where there is an Intention to ſettle his Eſtate 

befides. Ibid. 

6. No Time limited in Equity for the Redemption of a Mort- 

gage. Ibid. 

7. Yet in Imitation of the Statute of 21 Jac. cap. 16. the 
uſual Time is twenty Years. 38 

8. Of Forecloſures, and where an Infant ſhall be bound by a 

Decree. Ibid, 

9, The Party that would redeem, muſt ſatisfy all equitable 

Demands out of the Eſtate. 89 

10. This carried further in Caſe of Pawns. 90 


11. But in both, the Act for which the Defendant is to pray 
Equity, muſt be done to the Plaintiff or his Repreſen- 
tative. Ibid. 

12. The Mortgagee or Pawnee to be confider d as a Creditor 
beyond the Security taken. 91 

. All Mortgages to be loo d upon as Part of the Perſonal 
Eſtate of the Mortgagee. Ibid. 


CAP. II. Of Marſhalling the Aſſets. 
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S:4.i. TI is plain that Law is a moral Science; ſince the 
| 1 End of all Law 1s Juſtice. And Juſtice, in the moſt 
extenſive Senſe of the Word, differs little from 
Virtue it ſelf; for it includes within it the whole Circle of 
Virtues. Vet the common Diſtinction betwixt them is, that 
the ſame, which conſidered poſitively, and in it ſelf, is called 
Virtue, when conſider'd relatively, with Reſpect to others, has 
the Name of Juſtice. But Juſtice, in a proper and limited 
Senſe, as being it ſelf a Part of Virtue, is confined to Thin 
| ſimply good or evil; and conſiſts in a Man's Taking ſuch a 
Proportion of them as he ought. And this is uſually divided 
into two Sorts ; the one diſtributive, of Things to be divided 
amongſt thoſe who are united in civil Society; the other 
commutative, or that which governs Contracts. The Reaſon 
of this Difference is, that in the one Reſpect is had of the per- 
ſons, but in the other only of the Damage done. For it is the 
Office and Duty of a Judge to make an Equality between the 
B Parties, 
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Parties, that no one may be Gainer by another's Loſs. But in 
diſtributive Juſtice the ſame Equality is required in both; that 
neither equal Perſons have unequal Things, or unequal Perſons 
Things equal. And it is this golden Rule of Equality, that 
God himſelf obſerves, in the Diſtribution of the ſeveral Parts 
of the World, dealing to every one according to his Deſerts: 
As in Mufick, the beſt Inſtruments are given to thoſe who 
play beſt. And the ſame Order ought to be obſerv'd in States, 
if they would be truly happy, taking God and Nature for 
their Pattern; that they may be of a Piece and conſiſtent with 
the reſt of the Univerle. | 

Sect. 2. But our preſent Enquiry is reſtrain'd to that firſt 
Sort of Juſtice, which governs Contracts. For as an Action or 
Suit, which is the Remedy the Law hath provided for the Ob- 
taining Juſtice, is but a legal Demand of ſome Right, and all 
civil Rights mult ariſe from Obligations, and theſe Obligations 
are founded on Compacts, it follows of Neceſſity, that the 
proper ſubject of Law is Contracts, and that juſtice the chief 
End of Law, which teaches the Performance of them. Now 
Contracts are either voluntary or involuntary. The voluntary 
are, Buying and Selling, Letting and Hiring, Depolits, the In- 
tereſt of Money and the like. The involuntary are, Theft, 
Murder, Rapine, and all other heinous Offences, whether ſe- 
cret or violent. But we ſhall wave the Treating of theſe any 
further here; ſince it is the voluntary Contracts only, that we 
ſhall have Occaſion to ſpeak of, and ſuch eſpecially as are moſt 
in Uſe amongſt. us. For of Torts and Crimes Chancery has 
no proper Juriſdiction, and we do not intend to confine our 
_ Diſcourſe to the municipal Laws only, but to have chiefly in 
View that natural Juſtice and Equity, which ought to be the 
Ground-work and Foundation of all Laws, and which cor- 
refs and controls them when they do amis. 

Sect. z. Equity therefore, as it ſtands for the whole of na- 
tural Juſtice, is more excellent than any human Inſtitution; 
neither are poſitive Laws, even in Matters ſeemingly indiffe- 
rent, any further binding, than they are agreeable with the 
Law of God and Nature. But the Precepts of the natural 
Law, when enforced by the Laws of Man, are ſo far from 
loſing any Thing of their former Excellence, that they receive 
an additional Strength and Sanction. Yet as the Rules of the 
municipal Law are finite, and the Subject of it infinite, there 
will often fall out Caſes, which cannot be determin'd by them; 
for there can be no finite Rule of an infinite Matter, per- 
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fect. So that there will be a Neceſſity of having Recourſe to 
the natural Principles; that what was wanting to the finite, 
may be ſupplied out of that which is infinite. And this is what 
is properly called Equity in Oppoſition to ſtrict Law; and 
ſeems to bear ſomething of the fame Proportion to it in the 
moral, as Art does to Nature in the material World. For as 
the univerſal Laws of Matter would in many Inſtances prove 
hurtful to Particulars; if Art were not to interpoſe and direct 
them a- right; ſo the general Precepts of the municipal Law 
would oftentimes not be able to attain their End, if Equity 
did not come in Aid of them. And thus in Chancery every 
particular Cale ſtands upon its own particular Circumſtances; 
and altho' the Common Law will nor decree againſt the gene- 
ral Rule of Law, yet Chancery doth, fo as the Example in- 
troduce not a general Miſchief. Every Matter therefore, that 
happens inconſiſtent with the Deſign of the Legiſlator, or is 
contrary to natural Juſtice, may find Relief here. For no 
Man can be obliged to any Thing contrary to the Law of Na- 
ture, and indeed no Man in his Senſes can be preſumed wil- 
ling to oblige another to it. But if the Law has determined a 
Matter with all its Circumſtances, Equity cannot intermeddle; 
and for the Chancery to relieve againſt the expreſs Proviſion of 
an Act of Parliament, would be the ſame as to repeal it. E- 
quity therefore will not interpoſe in {uch Caſes, notwithſtand- 
ing Accident or unavoidable Neceſſity. So that Infants had 
been bound by the Statute of Limitations, if there had been 
no Exception in the Act. And altho' in Matters of apparent 


Equity, as Fraud, or Breach of Truſt, Precedents are not ne- 


ceſſary; yet in other Caſes, it is dangerous to extend the 
Authority of this Court further than the Practices of former 
Times, 

Sect. 4. Now the Subject Matter both of Law and Equity is 
Contracts, as we before obſerved. And a Pact or Covenant, 
in the general Senſe of it, comprehends all Things about which 
Men agree in their Tranſactions, Negotiations, and Inter- 
courſe with one another. Yet is it not here to be extended ſo 
largely, as to take in every Agreement of Opinion; but ſuch 
only as induce an Obligation, or contain a Conveyance of 
{ome Right. Neither do we at preſent intend to treat of thoſe 
univerſal Pads, by which the Propriety and Dominion of 
Things was at firſt eſtabliſhed ; but thoſe particular Contracts, 
which are limited to the Benefit of certain Perſons, and pre- 
ſuppoſe Property and Price. Theſe faith the Prætor, (as the 
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Mouth and Oracle of the Law, and building his Opinion on 
the ſure Foundation of natural Juſtice and Equity,) if they 
are not gain'd by ill Practice, nor made againſt the Laws, I 
will ſee kept; for what can be ſo agreeable to human Faith, as 
the Obſervance of thoſe Things, which they themſelves have ap- 
prov'd.of, and made a Law amongſt one another. In Con- 
tracts therefore, Reſpect is firſt to be had to the Things ex- 
preſſed in the Agreement, if they may poſſibly be obtain d, 
and for Default of the Things themſelves, a ſufficient Equiva- 
lent is to be given. | 
Seck. 5. But the Law of England was very defective in this 
Point, and fell ſhort of natural Juſtice, where an actual Con- 
veyance was not obtain'd ; which oftentimes, from the Diſtance 
of the Place, where a local Ceremony was required, or from 
other Circumſtances wanting, was not immediately practicable. 
For executory Agreements were there look'd upon but as a 
erſonal Security, and Damages only to be recover'd for the 
Breach of them; moſt commonly either by an Action of Co- 
venant, if there was a Deed, or by an Aſumpſit, if without 
Deed. But it proving a great Hardſhip, in particular Caſes, 
to be left only to the incertain Reparation by Damages, which 
the perſonal Eſtate may perhaps not be able to ſatisfy ; the 
Court of Equity therefore, where there was a ſufficient Conſide- 
ration, did, in Aid of the municipal Law, compel a ſpecifick 
Performance. And there are many other Caſes, wherein Equi- 
ty will give Relief, altho' there be a Remedy at Law, if that 
be inſufficient; as for a Nuſance, by Injunction, or the like, 
yet their Decree binds the Perſon only, and not the Eſtate; 
becauſe the Chancery is in this Reſpect no Court of Record ; 
tho' ſome think this Opinion abſurd, for both ought equally to 
be bound by the Deciſions of this Court, or elſe there would 
be an Impotence in the Court, that would reſtrain it from do- 
ing Juſtice. | 
Sect. 6. However the common Lawyers continually poured 
out their Complaints againſt this Incroachment, as they ima- 
gined, on their own Profeſſion; yet pretended all the while, 
that their only Concern was, left this new juriſdiction ſhould 
ſhake the Foundation of the ancient municipal Laws of this 
Realm. The Law, ſay they, has appointed certain Ceremo- 
nies, in the Transferring of Property, for the Quiet and Re- 
pole of Society. It has allo provided certain technical Words, 
of peculiar and determined Significations, for the Limiting the 


Duration of Mens Eſtates; and it 1s better to ſtick to the 
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known Rules of Law, than to follow the Fancies of private 
Men. But if the Aſſurance is bad, and yet there is a Reme- 
dy, to what Purpoſe is the Common Law? But Equity was 
not ſatisfied with this falſe and ſhallow Reaſoning of the com- 
mon Lawyers. For it never pretended to any arbitrary Sway 
over the ſtated Rules of Law, but only a Power of conduct- 
ing and guiding them according to honeſty and good Con- 
ſcience. And what poſhble Inconvenience can there arile, 
where there 1s a good Conſideration, and the Intention is clear, 
that Men ſhould be compelled to perform their Engagements ; 
and that all the Means, without which that cannot be obtain'd 
at Law, ſhould be ſupplied by a Court of Equity? 

Se. 7. Equity therefore will ſupply any Defects of Circum- 
ſtances in Conveyances; as of Livery, Seiſin in the Paſſing of 
a Freehold, or of the Surrender of a Copyhold, or the like. 
Alſo all Miſpriſions in Deeds, as in the Names of the Parties, 
or the Sum in a Bond. And an Award or Charter- party, tho 
void or defective at Law, may find Relief here. Nor ſhall any 
Fiction of the Common Law, as the Extinguiſhment of a 
Covenant by Marriage, prevent the Interpoſition of this Court. 
For Equity regards not the outward Form, but the inward 
Subſtance and Eſſence of the Matter; which is the Agreement 
of the Parties, upon a good and valuable Conſideration, and 
where the Perſons intereſted fully intend to contract a perfect 
Obligation, tho' by Miſtake or Accident, they omit the ſer 
Form of Iaw, ſo that no Remedy is to be had to compel a 
Performance of it in Courts of civil Judicature; yet are they 
bound in natural Juſtice to ſtand to their Agreement. 

Sect. 8. And any Covenant, tho' not ſpecifick, but only a 
general perſonal Covenant for Indemnity, may be decreed here. 
For Equity prevents Miſchief, and it is unreaſonable a Man 
ſhould have a Cloud continually hanging over him. Yet it 
ſeems, where the Incumbrance 1s not neceſſary, but contin- 
gent, you ſhould recover no Damages at Law till a Breach, 
and therefore they ought not to decree it in Equity. So altho' 
the Chancery cannot aſſeſs Damages, yet a Covenant by the 
Husband, that the Jointure ſhould be and continue of ſuch a 
Value may be carried into Execution in this Court; for the 
Maſter may enquire into it, or they may fend it to be tried at 
Law in a Quantum damnificatus. So a Bill for a ſpecifick Per- 
formance of an Agreement by the Huſband with a third Per- 
{on, for a ſeparate Maintenance to the Wife, is proper here, 
notwithſtanding that Alimony belongs to the Spiritual Court. 
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And regularly, there are but four Caſes, wherein an Apree- 
ment will not be binding in Equity. 1/, For want of Aſſent. 
2dly, For want of Teſtimony of the Aſſent. 3dly, Where 
there is ſome Vice or Defect in the Subject Matter; or, 
4thly The want of a ſufficient 0 


r 


Sect. 1. E are firſt then to examine, what Conſent is re- 
quired to the Making Pacts and Agreements va- 
lid. For the Rule of the civil Law is highly agreeable with na- 
tural Juſtice; that in the Tranſlation of Property there muſt 
be an Union of Minds and Affections. For whether it be a 
Sale, or a Loan, or a free Gift, or any other Sort of Con- 
tract, unleſs there be a mutual Agreement, it can never have 
a full Effect. Now Conſent is an Act of Reaſon, and accom- 
panied with Deliberation, the Mind weighing as in a Ballance, 
the Good and Evil on either Side: So that Creatures void of 
Reaſon and Underſtanding are incapable of giving a ſerious 
and firm Aſſent. And thus Ideots, Madmen, and Infants, 
were reſtrain d by the Roman Law from all Manner of En- 
gagements and Contracts, becauſe they were ſuppoſed to be un- 
able to judge of their own Actions; and therefore the Charge 
and Care of them was committed to others. But the common 
Lawyers endeavour d to {et up a Maxim of their own, in De- 
fiance of natural Juſtice, and the univerſal Practice of all the 
civiliz d Nations in the World. For they ſaid it was a known 
Rule in their Law, that no Man of full Age ſhould be admit- 
ted in any Plea to ſtultify and diſable bimſelf, becauſe when 
he recovers his Memory, he can't know what he did when he 
was of non ſane Memory; and therefore they concluded that 
he ſhould have no Relief for this, even in a Court of Equity; 
| becauſe it would be in Subverſion of a Principle and Ground 
in Law. Yet ſome have thought that by the ancient Common 
Law he might have the Writ of dum non fuit compos mentis; 
and of Conſequence might enter. And it is undoubtedly not 
for want of Right to the Thing, but of Capacity to do the 
AQ, that a Madman 3 is hinder'd to avoid his own Grant. For 
where the 'Thing does not paſs by Livery of his Hand, the 
Conveyance is abſolutely void; and therefore a Surrender by 
Deed of a Tenant for Life, being non compos, will not bar a 
contingent Remainder, But now only Privies in Blood (vi. 
the general or ſpecial Heir inheritable) may ſhew the Diſabili- 
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ty of the Anceſtor ; and Privies in Repreſentation, as Execu- 
tors or Adminiſtrators, the Infirmities of the Teſtator ; and 
neither Privies in Eſtate, nor Privies in Tenure. For the Diffe- 
rence is between a Title of Entry, as by Reaſon of a Con- 
dition, &c. and a Right of Entry, as in the Caſes before men- 
tioned; and the fame Diverſity holds in Cafe of Infancy and 
Coverture. 

Sect. 2. However the Acts of a Non Compos, or Ideot, unleſs 
of Record, for the Inconvenience of over - turning a Record by 
a nude Averment, were avoidable by Law, even during his 
Life-time, in a Scire facias by the King, who is bound by his 
Royal Office to protect all his Subjects, their Goods and E- 
ſtates; and to prevent all Incumbrances it ſhall have Relation 
to the Diſability. And this they {aid was no Impeachment of 
the Rule; becauſe the Ideot, or Non Compos, is no Party to 
it, but the whole 'Truth is found by the Inqueſt. Bur no 
Office could be found after his Death; becauſe then the 
Guardianſhip of the King was determined. And it ſeems to be 
upon the {ame Ground, that Bills in Chancery have been ſince 
brought, to ſet aſide Conveyances and Settlements by Luna- 
ticks and Ideots, tho' in other Reſpects reaſonable, and for the 
Convenience of the Family; for theſe Bills ought properly to 
be brought by the Attorney General. Yet there is not a little Dif- 
ference between them. For a Lunatick mult be a Party, as an 
Infant, where a Suit is commenced on his Behalf ; becauſe he 
may recover his Underſtanding, and then he is to have his E- 
ſtate in his own Diſpoſal. And the Committee of a Non Com- 
pos is but a Baily, and accountable to him or his Repreſen- 
tatives. But of an Ideot, it is otherwile, for his Recovery is not 
expected by the Law; and therefore in the Roman Law he 
was look'd upon as civilly dead. And theſe Bills are now e- 
ſtabliſhed in Equity, where they hold, that the Maxim of 
Law before mentioned is to be underſtood of Acts done by 
the Lunatick in Prejudice of others, that he ſhould not be ad- 
mitted to excuſe himſelf on Pretence of Lunacy, but not as 
to Acts done by him in Prejudice of himſelf; for this can have 
no Foundation in Reaſon and natural Juſtice. 

Se&. 3. As for the Queſtion, who {hall be deemed an Ideot 
or Non Compos, there is no certain Rule can be laid down: 
But it mult be left to the Wiſdom and Diſcretion of thoſe, to 
whom the Law has entruſted the Trial of it. And altho' a Man 
be found an Ideot by Inquiſition, he may after pray to be ex- 
amined in Chancery. Yet this 1s not to be extended to every _ 
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ſon of a weak Underſtanding, unleſs there be ſome Fraud or - 


Surprize; for Courts of Equity would have enough to do, if 
they were to examine into the Wiſdom and Prudence of Men 
in diſpoſing of their Eſtates. Let a Man be wiſe therefore, or 
unwiſe, if he be legally Compos Mentis, he is the Diſpoſer of his 


own Property, and his Will ſtands inſtead of a Reaſon. And al- 


tho' Drunkenneſs is a Kind of Inſanity for the Time, yet, as 
it is of his own Procuring, it ſhall not turn to his Avail, either 
to derogate from his Act, or leſſen his Puniſhment ; but it is a 
great Offence in itſelf: And this holds, as well as to his Life, 
his Lands, Goods, or any other Thing concerning him. How- 
ever Equity, as it ſeems, will relieve in this Caſe, eſpecially if 
it were cauſed by the Fraud or Contrivance of the other Par- 
ty, and he be ſo exceſſively Drunk, that he is utterly deprived 
of the Uſe of Reaſon or Underſtanding; for it can by no 
Means be eſteemed a ſerious and deliberate Conſent, and with- 
out this no Contract can be binding by the Law of Nature. 
And fo, altho' there is no direct Proof that a Man is Non Com- 
pos or delirious, yet if he is of a weak Underſtanding, and is 
harraſſed and uneaſy at the Time, or if the Deed be executed 
in Extremis, or by a Paralytick, it cannot be ſuppoſed he had 
a Mind adequate to the Buſineſs he was about, and might 
more eaſily be impoſed upon; eſpecially the Proviſion in the 
Deed being ſomething extraordinary, or the Conveyance be- 


ing made without any Conſideration. And the Rule of the 


Common Law itſelf, in Cale of Wills, is very favourable ; 
Altho' it can hardly perhaps be extended to Deeds, without 


Circumſtances of Fraud or Impoſition. For a Memory, which 


the Law there allows to be a found Memory, is, when the 


Teſtator hath Underſtanding to diſpoſe of his Eſtate with 


judgment and Diſcretion ; which is to be collected from his 
Words, Actions and Behavior at the Time, and not from bis 
giving a plain Anſwer to a common Queſtion. And therefore 
a Will obtained in Extremis, and upon Importunity of the Te- 
ſtator's Wife, his Hand being guided in the Writing of his 
Name, may be ſet aſide. ' 

Sect. 4. And the Grants of Infants, and Lunaticks, are pa- 
rallel both in Law and Reaſon. For Infants are diſabled, by 
a Maxim in Law, to contract for any Thing, but Neceſlaries 
for their Perſons, ſuitable to their Degree and Quality. And 
what is neceſſary or not, {hall be tried by the Judges, and not 
by a Jury. Which Maxim was grounded upon. a Preſumption, 
that Infants moſt commonly, before they are of the Age of 
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twenty-one Years, are not able to govern themſelves. And 
therefore the Law takes upon itſelf the Protection of their 
Rights; and ordains, that they ſhall be favoured in all Things 
which are for their Benefit, and not prejudiced by any Thing 
to their Diladvantage. So that neither as Bailiff, nor for Goods 
to carry on a Trade, can an Infant be charged; becauſe there 
was no Neceſſity that he ſhould Trade, neither does it appear 
for his Advantage. And ſuch Contracts, as may not be intend- 
ed for his Benefit, are abſolutely void. 

Sect. 5. But an Infant may be an Executor, and of Conſe» 
quence may be charged for what he does as Executor accord- 
ing to Law; becauſe the Law enables him; and if he does 
any Thing, to which he is compellable by Law, it is good, 
and will bind him. And altho' a Fine or Recovery is never 
taken from an Iufant; for it is againſt the Duty and Office of 
the Judge or Commiſlioners, if they know of it; yet if it be 
taken, and not reverſed during his Minority, it is unavoid- 
able. And there is no Way to vacate it at Law, becauſe his 
Age is triable only by Inſpection; and no Man would be ſure 
of his Inheritance, if Records might be avoided by Averments. 
However ſometimes Recoveries have been admitted upon Privy 
Seals, upon the Petition of Fathers upon the Marriage of their 
Sons; but now it is but rarely ſuffered, becauſe of the Mif- 
chiefs it occaſioned. But certain it is, that they may be charged 

for Treſpaſſes which are Vi & Armis; and ſo it ſeems in Trover, 
becauſe a Tort. And altho' they are not capable of doing an 
Injury knowingly, it is ſufficient that they are the phyſical 
Cauſe of a Damage they had no Right to do. The Law of 
England therefore makes a Difference between Crimes and Treſ- 
paſſes: And in the one conſiders the Intent, but in the other 
only the Damage done. For the Obligation to Reſtitution a- 
riſes from the Thing it ſelf, and natural Equity; but Puniſh- 
ments are for the Example, and to deter others. Neither did 
the Court ever pretend to change the Nature of Infants 
Eſtates; or to make that abſolute, which was defeaſible: 
So that where an Eſtate is given to an Infant, upon a Condi- 
tion, ſuch Acts, as an Infant can perform, muſt be done by 
him, and Infancy in ſuch Cale is no Excuſe. iy 
SGaect. 6. As for Feme Coverts, the Law is much the ſame, 
with Reſpect to their Power of contracting, as of Infants ; for 
they have no Will but the Will of their Husbands ; tho' in the 
Roman Law it was otherwiſe, And in this, Equity follows the 
Law. For the Husband's Goods are lopk'd upon, with re- 
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ſpe& to the Wife, as if they were in Abeyance or Cuſtody 
of the Law, to be charged only by Act of Law. And if ſhe 
elope, ſhe loſes the Privilege of charging him even for Neceſ- 
ſaries; as at Common Law ſhe loſt her Dower. But it is cer- 
tain that a Wife may have a ſeparate Eſtate from her Huſ- 
band, as by Agreement before or after Marriage; or by De- 
cree for ill Uſage, or Alimony; or otherwiſe ſecured in Tru- 
ſtees Hands for her. And as to theſe ſhe is in Nature of a 
Feme Sole, and may ſue, or be ſued, without her Husband; 
and they are not in the Power of her Husband, but in her 
own Diſpoſal, and the Produce of them, by Writing in Na- 
ture of a Will, and are liable to her Debts. And if ſhe has 
a ſeparate Maintenance, and lives ſeparate, and this known to 
Tradeſmen, they cannot truſt her, and recover of the Huſ- 
band at Law. Yet while the Marriage continues, the living 
ſeparate does not deſtroy the legal Rights of the Husband. 
Sect. 7. Another Impediment of Aſſent is Ignorance and Er- 
ror, either in Fact or in Law; if it be the Cauſe and Motive 
of the Agreement. And if the Miſtake is diſcovered before any 
Step is taken towards Performance, it 1s but juſt that he ſhould 
have Liberty to retract; at leaſt upon ſatisfying the other of 
the Damage that he has ſuſtained by loſing the Bargain. But 
if the Contract is either wholly or in Part performed, and no 
Compenſation can be given him, then is it abſolutely binding, 
notwithſtanding the Error. Yet this is not to be underſtood 
where there proves to be an Error in the Thing or Subject, for 
which he bargained. For then the Buſineſs is null in it ſelf, 
by the general Laws of Contracting, inaſmuch as in all Bar- 
gains, the Matter, about which they are concerned, and all. the 


Qualities of it, good or bad, ought to be clearly underſtood ; 


and without ſuch a diſtinct Knowledge, the Parties cannot be 


ſuppoſed to yield a full Conſent, 

Secl. 8. Much more ought a Miſtake to render a Pact or 
Agreement invalid, when accompanied with Fraud and Cir- 
cumvention ; if it were occaſioned by one of the Parties, who 
by that Means drew the other into the Engagement; for then 
he is undoubtedly bound to make Reſtitution for the Injury, 
Yet the Rigour of the Common Law would admit no Averment 
by a Man againſt his own Deed: Except in the King's Caſe, who 


had Favour ſhewn him, becauſe the Publick Intereſt was bound 


up with his. But it is a conſtant Rule in Equity, that where 
there is, either ſuppreſſio veri, or ſuggeſtio falfi, the Releaſe or other 
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Deed ſhall be avoided. As if a Man ſhould be informed by 
J. S. that . N. wanted to be a Purchaſer, and the Seller ſhould 
declare, that J. N. ſhould have a better Penny- worth, than an- 
other Perſon; and upon this he ſhould article with J. & for 
the Sale of it, when this Purchaſe was in reality for a Strans 
ger; Equity would not carry ſuch a Contract into Execution; 
tho' without Doubt he might have fold it to N. S. the next Day. 
And even a Miſapprehenſion of the Party has been held ſuffi- 
cient for this Purpole. But it is not every Surprize, that will 
avoid a Deed duly made, nor is it fitting; for it would ot- 
caſion great Incertainty, and it would be impoſſible to fix what 
was meant by Surprize. For a Man may be ſaid to be ſurpri- 
zed in every Action, which is not done with ſo much Diſcretion 
as it ought to be. But the Surprize here intended muſt be 
ſuch, as is accompanied with Fraud and Circumvention; and 
then it mult be proved; for Fraud is a Thing odious in Law, 
and never preſumed. And if the Fraud proceed altogether from 
a Stranger, we are left to our Remedy againſt him ; and it is 
to be looked upon, as to the Parties, as a Miſtake or Error on- 
ly, and to be governed by the Rules before laid down. 
Sect. 9. But further, in all Contracts purely chargeable, if 
there appears to be an Inequality, altho' there was no Deceit 
on either Side, and all the Faults of the Things were expoſed: 
Yet if the Damage be conſiderable, the Bargain ought to be 
made void. And this Eſtimate of the Datnage is to be taken, 
either from the Exorbitance of the Price, or the Poverty of the 
Party injured ; for no Man ſhould be a Gainer by another's Loſs. 
But a ſmall Damage, even in the Law of Nature, is not ſuf- 
ficient to break off a Bargain, for the Benefit of Traffick, and 
the Eaſe of the Magiſtrate. 

The Civil Law fixed this at Half the Value of the higheſt 
Price the Thing was really worth, to be fold at the Time of 
the Contract. And ſome have wiſhed the Law were fo in 
England. But altho' the Court of Chancery have no fixed Rule, 
how many Years Purchaſe is a reaſonable Price of Lands; 
becauſe the Iniquity of the Bargain does not depend upon the 
Price; for what may be a reaſonable Price in one Cale, may 
be unreaſonable in another: Yet it is a certain Rule, that 
where the Bargain is plainly iniquitous, and it is againſt Con- 
ſcience to inſiſt upon it, as forty Years Purchaſe for Lands; 
or an extravagant Price for Stock, as was given in the South-Sea 
Year, Equity can't ſupport it; for that would be to decree 
Iniquity. So a Releaſe of an Equity of Redemption has * 
et 


3 N WAL of Uno 1 s 
l * 4 os. $43. a4 * 
+ yt a a INE p 
1 n 
_—_ 


12 A Trcatiſe of Equity. 


jet aſide; the Court being ſatisfied upon the Proofs, that the 
Value of the Land was much greater, than to make a Satis- 
faction for the Debts for which it was given. 

Sect. 10. But this Rule ſeems to extend chiefly to ſuch 
Things, as have ſome {tated and ſettled Price. For in other 
Caſes, there is no Reaſon, but as a beneficial Bargain will be 
decreed in Equity; fo if it happens to be a loſing Bargain, it 
ought equally to be decreed. As if a Man takes a Leaſe of 
Water-works, in order to let it out in Shares, and make a Pro- 
fit of it, the Athgnee in Truſt for thoſe who bought Shares, 
mall be compelled in Equity to pay the reſerved Rent, tho' it 
be above double the Value of what it proves to be worth; for 
the Contract is to be judged of as Matters ſtood when it took 
Effect. And ſo hazardous Bargains, to be paid double, or to 
have an Eſtate of double or treble the Value of what is at pre- 
ſent advanced, after the Death of Tenant for Life, but if ſuch 
Tenant for Life out- lives the Perſon, to whom the Money is 
lent, then the whole to be loſt, are not to be ſet aſide with- 


out Circumſtances; for there may be nothing ill in thoſe Bar- 


gains, the Price at the Time being the full Value; and what 
after happens (as the Death of the Party, upon whoſe Death 
the Eſtate was to fall, or the Money to be paid) cannot make 
any Difference. 

See. 11. But an unconſcionable Bargain, as a Purchaſe or 
Security got from an Heir in his Father's Life- time, are now 


_ uſually avoided in Equity. For he would juſtly ſorfeit the 


Character of an honeſt Man, who ſhould endeavour to make 
an Advantage of this ealy Age; and enrich himſelf at the Coſt 
of thoſe, who either could not foreſee, or do not rightly ap- 
prehend the Loſs. And fo in the Roman Law, the lending Mo- 
ney to Heirs, in their Father's Life, was prohibited expreſly. 
And altho' the Money would have been Joſt, if the Heir had 
died before the Father : Yet it being an unrighteous Bargain 


in the Beginning, for it is not likely he would have made it 


but in ExpeCtation of an unreaſonable Advantage, it cannot be 


helped by Matter ex poſt facto. And no Difference, whether 


it was for Money lent, or Wares taken up to ſell again, as 
improvident Heirs are uſed to do. But the Difference ſeems 
to be, if the Heir has no Maintenanance from the Father, but 


| was turned out upon unreaſonable Diſpleaſure; there per- 


haps the Bargain, if not exceſſively beyond the Proportion of 
ſuch Aſſurances, ſhall ftand ; becaule it is not to ſupply the 


Luxury and Prodigality of the Heir, but to keep him from 
4 3 ſtarving. 
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ſtarving. Vet it muſt be confeſſed, in former Times Chan- 
cery did not interpoſe in theſe Caſes. But the Reaſon was, 
becauſe there was another Court that then did; and this was 
the Star- Chamber, which could not only relieve the Plaintiff, 
but puniſh the Defendant. And altho' that Court was aboliſh- 
ed, for the Abuſe that was made of its Power: Yet there are 
many Cafes in which we find the Want of ſuch a Juriſdic- 
tion. For a Man may now practiſe a notorious Cheat, and 
pay the Fine ſet upon him by Law, which perhaps will be 20 /. 
or ſome {ſuch Sum, and count all the reſt as clear Gains by 
his Villany. ran 

Set. 12, Let us now examine more minutely the Force of 
theſe fraudulent and unequal Contracts. For it is certain, on 
the Part of him who committed the Fraud, they are irrevo- 
cable; and if he ſhould require a Nullity of the Contract, 
ſuch a Demand, which is ſcandalous, ought not to be granted 
him. Nay, if ſuch a fraudulent Perſon comes as Plaintiff into 
a Court of Equity, to have what was really and bona Fide lent, 
he ſhall not have it; becauſe he has committed Iniquity. But 
as to all others, a Conveyance obtained by Fraud, is the fame in 
Equity as if no Conveyance had ever been made. And therefore a 
contingent Eſtate, abſolutely deſtroyed by it, ſhall yet be ſet 
up in Chancery, as if it were ſtill ſubſiſting, and nothing had 
been done. And there are other Covenants which may be a- 
voided only by one Side; as between a Minor and one of full 
Age. Nor is this Inequality of the Condition of the Contrac- 
tors unjuſt; for eyery one ought to know the State of him 
with whom he treats. Yet thoſe who are not by Nature incapa- 
ble of contracting, but prohibited only by ſome poſitive Law, al- 
tho' they cannot legally be forced to ſtand to their Engagements, 

et if they do perform them, they cannot afterwards be re- 
Few: for there's a natural Obligation, at leaſt ſo far as they 
are not naturally unjuſt. As in the Roman Law, if a Son, un- 
der the Power of his Father, pays what he has borrowed, to 
which, tho' of Age, he was not obliged. And in catching Bar- 
gains of young Heirs, in our Law, always where they are ſet 
alide for Fraud, the Plaintiff muſt do Equity to the Defens 
dant, by paying him what was really lent. 

Sect. 13. Alto an Obligation, that was at firſt invalid, may 
afterwards recover Strength, by the Intervention of ſome new 
Cauſe fit to create a Right : And for this a full Agreement is 
ſufficient, tho not expreſſed by any verbal Signs; ſince others 
may do as well. So at the Common Law, there was an im- 
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plied as well as expreſs Confirmation, as by Acceptance of 
Rent, or the like, which was founded on this Reaſon ; that the 
Law will never intend a Wrong, if the Act, by any Conſtruc- 
tion, may be made lawful : And he cannot receive the Rent, 
or the like, under the Contract, without a Confirmation of 
it. But the Acceptance of a collateral Thing, or by a Stran- 
ger to the Contract, cannot be ſupported by any Intendment. 
Nor can an implied Confirmation work ſtronger than if it were 
expreſs; as to make good a void Eſtate, or one not commen- 
ced, or in Eſſe. But in natural Juſtice and Equity, this is car- 
ried further than at Law. And therefore in Chancery, an A- 
t, tho' not binding againſt an Infant, yet ſhall be de- 
creed; the Infant having received Intereſt under it after he 
came of full Age. And fo if he does not expreſly ſignify his 
Deſire to be relieved, when he has convenient Means, it is to 
be preſumed that he is willing to abide by it. As where a Leaſe 
was made by an Infant, and ſtood unqueſtioned, and the Rent 
was received by a Perſon under no Diſability for five Years ; 
this Silence amounts to a Confirmation. And according to the 
Civil Law, the Queſtion muſt not only be moved in five Years, 
but decided in ten. 


CAP. II. 


Set. 1. WE are now come to our ſecond Diviſion, which 

was the Want of Teſtimony of the Aſſent. The 
uſual Signs therefore of Conſent being Words, we muſt en- 
quire what Words will make a Covenant to be performed in 
Specie. And here we may obſerve, that altho' a Covenant is 
properly of a Thing future or paſt ; for if it be of a Matter in 
praſemi it veſts an immediate Property, and amounts to a Gift 
or Grant, the Nature of which is to be executed immedi- 
ately : Yet even at Law, when-ever the Intention of the Par- 
ties can be collected out of a Deed, for the doing or not do- 
mg a Thing, Covenant will lie. For a Covenant is but an ob- 
ligatory Agreement of the Parties by Deed; and any Words, 
which ſhew the Intent, are ſufficient for this Purpoſe. And 
therefore a Covenant will lie on a Bond, or the Reddendum in 
a Leaſe; for it proves an Agreement. So whatſoever Words 
amount to a Grant will make a Leaſe; for where there is 
Subſtance, the Law will apply the Words to the Intent, tho' 
they ſound differently. And the Reaſon of this was, that 
Chattels were of little Value at the Common Law, when 
* * 4 perſonal 
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perſonal Property was but ſmall, and Leaſes for above forty 
Years were not permitted. But for the Paſling the Freehold and 
Inheritance there were always required apt Words, or Words 
tantamount. Yet ; altho at the Common Law it is ſaid, that 
the Law ſhould rule the Intent, and not the Intent the Law; 
where there is a good Conſideration, and no Doubt of the In- 
tent, Equity will relieve againſt the Rigour of the Law, and 
make the Conveyance valid. And this 1s agreeable with the Rule 
of the Civil Law. For there no ſet Form of Words, or of Wri- 
ting, was required in Contracts: But they were perfected by the 
bare Aſſent of the Parties. A Fortiori, where the Contract is good 
at Law, Equity will carry it into Execution. And ſo where 
there was no expreſs Covenant, concerning the Value of the 
Lands to be ſettled, but only the Marriage Articles recited 
them to be 5001, per Ann. Vet Equity will decree the Defici- 
ency to be made up out of other Lands. 

Sect. 2. And altho' they formerly thought, that where there 
was a Bond given to perform any Agreement, the Obligor had 
his Election, either to do the Thing, or pay the Money ; and 
that the Obligee, having choſen his Security, ought to be left 
to it; yet now they conſider the Penalty only as a collateral 
Guard to the Agreement, which ſtill remains the ſame, and un- 
impeached by the Parties providing a further Remedy at Law 
for the 1 and therefore proper to be executed in 
this Court. So if the Obligor dies before the Day, yet the Lands 
muſt be ſettled according to the Agreement, and fo it has 
been often done. For it would be hard, that the enlarging his 
Security at Law, ſhould make him in a worſe Condition in E- 
quity than if he had taken none at all; nor can it ever be 
intended, that a Bond, added only to enforce the Performance, 
{ſhould weaken the Lien of the Agreement. 

Sect. 3. But regularly the Law never gives any other Remedy 
than what the Party has provided for himſelf ; for this would be 
to alter the Agreement of the Parties; tho in ſome Caſes it is o- 
therwiſe. And the Diverſities ſeem to be thus ſettled. 1ſt, Where 
there is no Remedy at Law at all, Equity will certainly grant one. 
As in caſe of aRent-Seck, to decree Seiſin; or where the Deeds, by 
which it was created are loſt, and ſo uncertain what Kind of Rent 
it was; for wherever there is a Right, there ought in Equity to be 
a Remedy for it. But if a Man comes to be remedileſs at Com- 
mon Law, by his own Negligence, he ſhall not be relieved 
in Equity. As if a Man loſes his Deed, unleſs he can make 
it appear that it was once actually in his Cuſtody, and * 
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be has been deprived of it by ſome Caſualty or Misfortune. So 
if a Man deſtroys his Remedy to diſtrain, and cannot have 
Debt for the Arrears, it being due out of a Freehold, he ſhall 
not be relieved for them in Equity. So in Caſes proper for 
Law, a Man muſt defend himſelf by legal Pleadings. And a 
Court of Equity is not to relieve either Miſpleading, or where 
there is a Neglect and Want of a Plea, or no proper Plea put 
in in Time; for it was his own Fault. So Equity will not 
relieve for meſne Profits, unleſs in caſe of a Truſt, or an In- 
fant, where no Entry was made by the Perſon entitled to the 
meine Profits. 2dly, Where there is a Remedy at Law, Equi- 
ty will not grant a further one, altho' the Remedy at Law is 
not ſufficient : Unleſs there be ſome Fraud, or the like. And 
therefore in all Cafes, where the Court has decreed Payment 
of the Rent, and thereby charged the Perſon, no other Reme- 
dy could be obtain'd. And the uſual Relief, even where for 
Want of Seiſin there was at Law no Remedy, is only to de- 
cree Seiſin. But this is to be underſtood of a Remedy pro- 
vided by the Party himſelf; as in a Grant, or Reſervation of 
a Rent by Deed ; otherwiſe of a Deviſe of a Rent, in which 
the Deviſor is intended to have been inops conſilii, for this is a 
particular Miſchief, not againſt any Maxim or Rule, tho' un- 
provided for by the Law. 

Sect. 4. There is alſo an implied as well as an expreſs Aſſent. 
As where a Man who has a Title, and knows of it, ſtands by, 
and either encourages, or does not forbid the Purchaſe, he 
ſhall be bound, and all claiming under him by it; neither ſhall 
Infancy or Coverture be any Excuſe in ſuch Caſe; and this 
ſeems a juſt Puniſhment for his Concealing his Right, by 
which an innocent Man is drawn in to lay out his Money. 
And for the {ame Reaſon, ſuch Fraud in a Mortgagee will with- 
out Doubt poſtpone his Mortgage. So if A. makes an abſolute 
Conveyance to B. for 5001. and B. executes a Defeazance up- 
on Payment of 15001. within ſixteen Years, and B. on his 
Marriage ſettles this as an abſolute Eſtate on his Wife and the 
Iſſue of that Marriage, there being Proof that 4. made the 
Conveyance to enable B. to get a Fortune, tho' another Lady, 
and not the Wife he really married; yet he ſhall be bound as 
particeps criminis, notwithſtanding that the Wife's Father had 
Notice of the Defeaſance before the Settlement made. So if 
A. agrees for the Purchaſe of Timber, and he and B. enter in- 
to a Bond that A. his Executors and Adminiſtrators ſhall not 
cut down Timber under ſuch a Size; it comes out that 4.'s 
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Name was only made uſe of for B. B. cuts down Timber 


under the Size; there can be no Remedy againſt B. upon this 


Bond, but it is a Fraud upon the Seller, and relievable in E- 
quuty. But this Relief is only extended to Jointures, Mort- 
gages, and ſuch as come in upon a Conſideration, and not to 
a voluntary Deviſee. | 

Set. 5. However, where the Intent is only to give Damages, 
Equity will not decree a ſpecifick Performance. As where a Set- 
tlement is made to the Husband for Life, Remainder to his 
intended Wife for Life, Remainder to the Heirs of the Body 
of the Huſband on the Body of the Wife, Remainder to his 
own right Heirs, with a Covenant, that he would not dock 
the Intail, nor ſuffer a Recovery: Altho' this Covenant ſeems 
to be executory, and like a Covenant that a Man would not 
execute a Power to make Leaſes; yet there is a Difference 
where the Agreement is ſubſequent to the Raiſing the Power 
to extinguiſh it, and the Caſe here, where all is in the ſame 
Deed. For the Party here knew that he had a Power to bar 
the Intail, and therefore agrees to accept of a Covenant, by 
which he is to have Damages only, and not the Thing in 
Specie; for that would be to carry it beyond the Agreement. 

Sect. 6. The Agreement ought alſo to be compleat and per- 
fect; for patta contractuum preparatoria are not binding, either 
in Law or Equity. As if upon a Treaty of Marriage, the Fa- 
ther and Huſhand go te Counſel, who hearing the Propoſals on 
both Sides, takes down Minutes or Heads of them in Writing, 
and gives them to his Clerk to draw a Settlement; theſe prepa- 
ratory Heads might have receiv'd ſeveral Alterations or Addi- 
tions, or the Agreement have been entirely broken oft upon 
further Inquiry into the Parties Circumſtances; and therefore 


if they marry without the Conſent of the Father, it is at their 


Peril ; for there is no Caſe where an Agreement, tho' wrote 
by the Party himſelf, ſhould bind, if not ſigned, or in Part 
executed by him. But if the Marriage had been had upon the 
Foot of this Writing, and the Father had been privy and con- 
ſenting to it, he ſhould then have been oblig'd to execute his 
Part. So in a Will, if the Writing be but a Draught or Pre- 
paration to a Teſtament, and not a Teſtament it ſelf, it is 
without any Force, for the Teſtator muſt have animum teſtandi. 
But Notes taken from the Mouth of the deceaſed, of his laſt 
Will, or made by his Appointment, and read to him, tho' not 
writ in Form of Law, were a ſufficient Will in Writing upon 


the Stat. of 32 & 34 H. 8. And in Wills, where the Deviſes 
| E are 
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are ſeveral and diſtin, the perfect is not to be hurt by the 


imperfect, alrho' the Teſtator die before the whole is finith'd ; 


for Perſeverance, and not Mutation of Will, is to be preſum'd. 
Sect. 7. And where-ever there is a Demand in Law or Equi- 


ty, there muſt be a Certainty of the Thing demanded, to be 


adjudged or decreed, or at leaſt a mean to reduce it to a Cer- 


tainty; for otherwiſe the Court will not know how to give 


Judgment. The Agreement mult alſo be fix'd and ſettled, and 
not wavering and revocable, or elſe the Repreſentative will 
not be bound by it, if not perfected before the Parties Death. 
But here are ſeveral Diverſities to be obſerv'd. 1/, Between a 
Covenant, or other Agreement, which is perfect and compleat, 
altho it take Effect in Poſſeſſion upon a future Matter prece- 
dent, and a Covenant and Agreement incompleat and imper- 
fect, which is to be reduced to its Perfection, by future Mat- 
ter ex poſt facto, for in the one Cale the Intereſt and Eſtate 
in the Land is preſently veſted, but in the other not; and 
therefore it muſt be made perfect in the Life-time of the 
Parties, or elſe will not bind; for the Lien never veſting in 
the Anceſtor or Teſtator, cannot deſcend upon the Heir or de- 
volve to the Executor. As if Land 1s render'd by Fine to one 
and his Heirs, there the Land is bound, ſo that he cannot al- 
ter or defeat it: And tho' he, to whom the Render is made, 
dies before the Execution, yet his Heir ſhall have it. But if a 
Man deviſes Land to one and his Heirs, and after the Deviſee 
dies before the Deviſor, the Deviſe is void; for the Will was 
alterable at the Pleaſure of the Deviſor, and the Heir cannot 
be a Purchaſor; (becauſe by the Words, he is appointed to 
take by Way of Limitation. 2dly, Between a Covenant or 
Agreement executory, and a Grant or Bargain which muſt 
take Effect, and change the Property of the Thing granted, 
either preſently and at once, or depending upon ſomewhat 
that ſhall reduce it to its full Effect; and therefore if A. grant 
all his Woods and Under-woods growing upon all his Manor, 
which could conveniently be ſpared without Prejudice to the 
Eftate of his Manor, this Grant is void; becauſe it is uncer- 
tain which Trees may be ſpared, and which not, and there is 
no Perſon appointed to determine it. But if it were a Cove- 
' nant or Agreement executory, he might have taken Trees by 
Force of it, and have jultified ſpecially, averring, that they 
might be ſpared, and put himſelf upon the Jury for it. 
Seft. 8. But beſides the bare Words of the Agreement, the 
Common Law, to prevent Impoſition, ordain'd certain Cere- 
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monies where an Intereſt was to paſs; and therefore appointed 
Livery for Things corporeal, and a Deed for Things incorpo- 
real. Yet in Equity, where there was a Conſideration, the 
Want of Ceremonies was not regarded. However, in former 
Times, this Court was very cautious of relieving bare parol 
Agreements for Lands, not ſigned by the Parties, nor any 
Money paid; altho' they would ſometimes give the Party Sa- 
tisfaction for the Loſs he had ſuſtain d. And now by the 
Statute of 29 Car. 2. cap. 3. If an Agreement be by Parol, and 
not ſigned by the Parties, or {ome Body lawfully authoriz d 
by them, if ſuch Agreement be not confeſs d in the Anſwer, it 
cannot be carried into Execution. But where in his Anſwer, 
he allows the Bargain to be compleat, and does not inſiſt on 
any Fraud, there can be no Danger of Perjury; becauſe he him- 
ſelf has taken away the Neceſſity of proving it. So, if it be 
carried into Execution by one of the Parties, as by delivering 
Poſſeſſion, and ſuch Execution be accepted by the other, he 
that accepts it muſt perform his Part; for where there is a 


Performance, the Evidence of the Bargain does not lie mere- 


ly upon the Words, but upon the Fact performed. And it is 
unconſcionable, that the Party, that has receiv'd the Advan- 
tage, ſhould be admitted to ſay, that ſuch Contract was never 
made. So if the Signing by the other Party, or reducing the 
Agreement into Writing be prevented by Fraud ; it may be 
good. And altho' parol Agreements are bound by the Statute, 
and Agreements are not to be Part Parol, and Part in Writing: 
Yet a Depoſit, or collateral Security, for the Performance of 
the written Agreement, is not within the Purview of the Sta- 
rute. 

Sect. 9. So where, in Conſideration of the Agreement, the 
Plaintiff had expended great Sums of Money about the Pre- 
miſſes, and charged that Part of the Agreement was, that the 
Agreement ſhould be put into Writing ; there is a Difference 
to be taken where rhe Money was laid out in laſting Improve- 
ments, and where for Fancy or Humour. And its clear a Bill 
would hold ſo far as to be reſtored to the Conſideration Money, 
expended in valuable Improvements; for a Leaſe, tho' void for 
Want of legal Ceremonies, yet is a ſufficient Colour to poſſeſs. 
But the Difficulty ſeems to be, that the Act makes void the 
Eſtate, but does not ſay that the Agreement it {elf ſhall be void. 
So that poſſibly a Man may recover Damages for the Non- 
performance of it, and then there is no Doubt to decree it in 
Equity. So where the Plaintiff, purſuant to a parol Agree- 

ment 
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ment for a building Leaſe, proceeded to pull down Part, and 
build Part, and before any Leaſe executed, the Owner of the 
Soil died; Equity will decree a Building Leaſe to be made ac- 
cording to the Agreement. But the Execution in Part, to make 
a parol Agreement for Land valid in Equity, muſt be valuable 
and meritorious. Nor is giving 5s. or 105. Earneſt, Cc. ſuf- 
ficient: But in theſe Caſes an Action at Law mult be brought, 
and Damages only recovered. For when this Court does aſſiſt the 
Common Law, and enforce the Performance of the Agreement 


in Fpecte, it does it upon important Reaſons, vis. when otherwiſe 


there would be a great Burthen and Penalty upon the Party, 
if having performed Part, by which he himſelf has a Loſs, 
and the other a Benefit, he ſhould not have a reciprocal Per- 
formance. 

Sect. 10. There is another Branch of the Statute which re- 
ſtrains Marriage Agreements, not made in Writing and ſigned 
by the Party. But an Agreement by Letter takes it out of 
the Statute; for this is a Writing ſigned by him, and a Man 
may make a Bond in a Letter, if he puts his Hand and Seal 


to it. As to that Clauſe which relates to the Writing, Signing 


and Atteſting of Wills, it is ſaid, that the Signing of the Deviſor 


or Witneſſes is not neceſſary. And this Statute, and that of Inte- 


ſtates, were drawn up by J. C. Hale, and the Judge of the Prero- 
ative Courts. And there are many Things in them that are ac- 
cording to the Plan of the Civil Law: And the Conſtructions 


have been accordingly. And there is the {ame Rule of Pro- 


perty in Equity, as in the Law; and the {ame Expolition of 
the Statute Law; and the rather, becauſe it is a Statute of 
Frauds, which is the proper Buſineſs and Juriſdiction of a 
Court of Equity to ſuppreſs. | I 

Sect. 11. And it has been ſaid, that where there is a written 
Agreement, the whole Senſe of the Parties is preſumed to have 
been comprized therein, and it would be dangerous to make 
any Addition, in Caſes where there does not appear any Fraud 


in leaving out any Thing. Vet if by Proof it appears that a 


Settlement was intended, and the Articles agree with the In- 
tent of the Parties, but the Settlement does not, it ſhall go ac- 
cording to the Articles, altho the Settlement was made before 
the Marriage, when it may be ſuppoſed to have been wav'd, 
as it might be before Marriage, tho not afterwards. So where 
the Husband, when he propoſed the Treaty of Marriage, of- 
ter'd to ſettle 5001. per Ann. Jointure, and after the Marriage 


took Notice, that the Jointure ſettled was not ſo much, and 
I | 2 | talk'd 
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tulk d of making it up ſo much; altho' there was no Covenant 
or Agreement prov'd, whereby he bound himſelf to make a 
Jointure of that Value; yet the Heir ſhall be decreed to make 
it up. For a Covenant 1s but an Evidence of the Agreement; 
and therefore, if there be any other Evidence, which proves the 
Agreement, it is as good. 

Se&. 12. And ſo much for the Agreement of the Party that 
conveys. But an Aſſent, on the Part of the Perſon that takes, 
is allo eſſential to all Conveyances and Contracts; for where a 
Man is to be veſted with an Intereſt, his Acceptance is neceſ- 
{ary; otherwile of a bare Authority only. Yet this is not to 
be compared with ſuch collateral Acts or Circumſtances, as by 
the poſitive Law are made the effectual Part of a Conveyance. 
viz, Livery of Seiſin, Attornment, and ſometimes Entry of 
the Party; as in Cale of Exchanges, or the like. For where 
am AC is done for a Man's Benefit, his Agreement is implied 
till he diſagrees; becauſe no Man can be ſuppoſed to be un- 
willing to do that which is for his Advantage. And this does 
not hold only in Conveyances, but in the Gift of Goods or 
Chattels, whether in Poſleſlion or Action. But the Donees 
may make Refuſal in Bus; and hereby the Property and In- 
tereſt {hall be develted out of him; for a Man can't have an 
Eſtate put into him in Spite of his Teeth. But when a Free- 
hold is veſted in him, it cannot be deveſted by nude Parol in 
Pais; but remains in him always till Diſagreement in a Court 
of Record, to the Intent that the Tenant of the Pracipe may 
be the better known: Except in ſome ſpecial Cafes, 


A 


Set. — T follows in Order, that we treat of the Subject Matter 
of Covenants. And here it is a certain Rule, that A- 
greements receive all their Force from the Ability of the Par- 
ties, and can never extend further; for of ſo much, and no 
more, have they a Liberty of diſpoſing. If therefore they 
know on both Sides that the Thing is abſolutely impoſlible, 
and are privy to each other's Knowledge as to this Point, the 
Engagement cannot be eſteemed a deliberate and ſerious AQ, or 
be of any Validity. But it the Undertaker only knew the 
Impoſſibility, and not the other Party, he ſhall pay him the 
Damage that he ſuſtains by being thus impos'd upon. And ſo if 
he neglected to weigh his own Strength, ſo as to undertake an 
Impothbility, which, upon due Conſideration, he might have 
| G found 
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found to be ſuch. And in the Civil Law, an impoſſible Con- 
dition avoided the Contract ; for they concluded, that by the 
adding a Condition, which they knew to be impoſſible, the 
Parties could not intend the Agreement ſhould be of any Force. 
Yet it ſeems, in the Law of England, the Rule is not the {ame 
of conditional as of other Contracts. For by that Law, an 
Agreement to do a Thing in it ſelf impoſſible, or out of the 
Power of Man, is void in all Caſes. And they make this Dif- 
ference between an impoſſible and an incertain Limitation of 
an Eſtate; that the firſt cannot be intended any Part of the 
Contract, nor to have been the Subject of Deliberation; for no 
Man in his Senſes, deliberates about what is abſolutely out of 
his Power: But an incertain Limitation is void upon another 
Account, viz. becauſe the Court can't aſcertain it. But as to 
impoſſible Conditions, if they be precedent, the Intereſt will 
never veſt : But if ſubſequent, the Deed is ſingle; for it ſhall 
be intended that he knew he could not perform it, and ſo did 
not deſign to defeat the Deed. | 

Se. 2. But a Man may bind himſelf to do any Thing, which 
is not in it {elf impoſſible; and it is at his Peril if he does not 
perform it. And the legal Diſtinction between a near and re- 
mote Poſſibility, having no Foundation in Reaſon, is not re- 
garded in Equity; and therefore ſince the Statute of 21 H. 8. 
cap. 15. when long Leaſes could firſt be taken with Security, 
2 Remainder of a Term for Years was admitted there, and 
deem'd as ſtrong an Intereſt as an Eſtate of Freehold and In- 
heritance. So if A. covenants, c. in caſe he dies without Iſſue, 
to give his Lands in D. to his Brother, this ſhall be carried into 
Execution, upon the falling of the Contingency, altho' the 
Limitation be after a Dying without Iſſue. So altho' a Grant 
of a future Poſſibility is not good in Law; yet a Poſſibility 
of a Truſt in Equity might be athgn'd. So a Covenant to ſettle 
Lands, of which he had only a Poſſibility of Deſcent, ſhall be 
carried into Execution in Equity ; for the Court does not bind 
the Intereſt, but inſtead of Damages at Law, enforce the Per- 
formance in Specie. But the Law does not admit of Grants, 
or other Conveyances, except there be a Foundation of an In- 
tereſt in the Grantor, and he has the Thing either actually 
or potentially. Yer of Declarations precedent it does allow, 
provided it be afterwards enforced by ſome new Act. As if a 
Man covenants to purchaſe the Manor of D. and levies a Fine 
of it before ſuch a Day; to certain Uſes exprels'd in the In- 
denture of Covenants, this Deed to lead the Uſes will be ſuffi- 
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cient, tho' the Land is purchas'd after; becauſe there is a new 
Act to be done, wiz, the Fine. But if I covenant with my 
Son, in Conſideration of natural Love, to ſtand ſeis'd to his 
Uſe of the Lands which I ſhall after purchaſe; yet the Uſe 
is void: The Reaſon is; becauſe there is no new Act to per- 
fect this Beginning, and J had nothing at the Time of the 
Covenant. So if I mortgage Land, and after covenant with 
J. 8. in Conſideration of Money, that after Entry for the Con- 
dition broken, I will ſtand ſeis'd to the Uſe of the ſaid . S. and 
T enter, and this Deed is enrolled, and all within the ſix 
Months, yet nothing paſſes; becauſe this Enrollment is no 
new Act, but only a perfective Ceremony of the firſt Deed of 
Bargain and Sale. And the Law is the ſtronger in this Caſe ; 
becauſe of the vehement. Relation, which the Enrollment has 
ro the Time of the Bargain and Sale, at which Time I had 
nothing but a bare Condition. So the Statutes of Wills of 
Land require, that the Deviſor ſhould be ſeis'd of the Land at 
the Time of making his Will. But a Man may deviſe Things 
perſonal which he has not; for the Legacy paſſes not by the 
Will, but by the Aſſent of the Executor, to whom the Will 
is only directory. And whatever. Thing would come to my 
Executors, I may diſpoſe of by my Will, as a Right of a 
Term, or a Thing in Action when recovered; for the Execu- 
tor has his Authority only to-fulfil the Will. But at Common 
Law, what ſhould not be done by my Executors, but by my 
| Heir, could not be deviſed, as a Poſſibility, &c. unleſs veſted 
with an Intereſt. Yet it ſeems, ſince the Statute of Uſes, the 
Deviſee may take Benefit of it, by an equitable Conſtruction. 

Se. 3. And even at Law, a Man is bound to do all that 
lies in his Power; ſo that if Part of the Agreement becomes 
impoſſible by the Act of God, that does not diſcharge the 
reſt, altho' it were in the Disjunctive, and he is deprived of 
his Election. So if the whole were at firſt impoſſible, yet if 
it may become poſſible, before he is compellable to do it, it is 
not void; for the Law reſpecteth the Right of Poſhbility, and 
will have nothing to be void, that by Poſſibility may be made 
good. As where a Dean and Chapter, before the diſabling Act, 
made a Leaſe for ninety-nine Years, and covenanted to renew, 
at the Expiration of the ninety-nine Years, for ninety-nine 
Years more ; altho' the Covenant is entire, yet they ought to 
make ſuch Leaſe as is in their Power, ws, for forty Years, 
which was allow'd them by the Statute. 
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Sect. 4. And it is indiſpenſably neceſſary that we have both a 
natural and moral Power of performing what we undertake. For 
it would be abſurd, that an Obligation, which derives its Pow- 


er from the Law, ſhould put us under a Neceſſity of doing 


ſomewhat which the Law prohibits. Equity therefore will not 


decree Tenant for Life to commit a Forfeiture. And 1o if 


1000]. be bequeathed, to procure a Dukedom to the Head of 
the Family, a Bill will not lie for this; becauſe it is illegal to 
acquire Honour for Money. So a Bill for an Allowance for 
Attendance at Auctions, to enhance the Price of Goods, thall be 
diſmiſſed with Coſts ; for Equity will never give Crabs 
to Demands of an unfair Nature. But altho, where the Par- 
ty himſelf comes to be reliev'd againſt a turpis Contractus, as a 
Bond to a common Harlot, the Court may perhaps refuſe to 
interpoſe, for this Court ſhould not be a Court to examine 
ſuch Matters: Yet where the Plaintiff is only an Executor, 
that varies the Matter. It is true, the Common Law will not 
enquire into the Conſideration of a Bond; for Matter in Pais 
may be avoided by Averment, but not a Deed. And there are 
only two Ways of Pleading to a Bond, viz. to the Lien, as Du- 
reſs, Oc. to ſhew that it never did operate; or to the Condi- 
tion, to ſhew that it is defeated by Matter of as high a Nature; 
but Chancery will, and ſet it aſide if illegal. 

Sect. 5. So the Law will not- imbolden the doing an ille- 
gal Act, and therefore a Condition againſt Law makes all void. 
But this is to be underſtood of the doing ſome Act that is 
Malum in ſe, then it makes the Bond void; otherwiſe not, un- 
leſs it be againſt a Statute ; for a Statute is a ſtrict Law, and 
the Letter is fo. And where a Condition, by being againſt Law, 
{hall avoid a Bond, the Condition mult be againſt Law expreſ- 
ly, Ein terminis terminantibus, and not for Matter out of the 
Condition, as in Bonds of Reſignation, and the like, without 
an Averment. Yet if the Bond is general, for a Reſignation, 
ſome ſpecial Reaſon muſt be ſhewn to require a Reſignation, 
or the Chancery will not ſuffer it to be put in Suit: If it 
ſhould not be ſo, Simony will be committed without Proof or 
Puniſhment. But regularly, wherever there may be a Way to 
perform the Condition, without a Breach of the Law, it is 
good. As a Condition to Alien in Mortmain ; becaule there 
may be a Licence. 

Se&. 65. And this Court will not meddle with Play Debts, or 
any ſuch Things. However this is not to be underſtood ſo ge- 
erally as it is ſpoken, but to mean, that the Court will give 
6} mY | no 
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fo Countenance to exorbitant Gaming; becauſe ſuch improvi- 
dent Hazards brins on the Ruin of Families. But the Court 
has ſeldom denied to extend its Relief againſt the Gameſter 
himſelf, in Behalf of the Perſon injur d; as where two Men 
play on a joint Stock, and one holds the Stakes, and ſweeps 
up the Money, he ſhall anſwer 4 Moiety of that to his Com- 
panion. And alcho' Equity will not uſually interpoſe in Caſes 
relating to the gaming Acts; becauſe it conſiders both Winner 
and Loſer equally guilty; pri in taking upon them to game, 
they ſeem to renounce the Benefit of the Law : Yet even at 
Law, in an Action upon a Wager, they have given the De- 
fendant leave to imparl from Time to Time; tho in Strictneſs 
it is not prohibited by the Common Law; Much more ought 
Equity to diſcourage it, becauſe the Publick is concern'd, that 
Men ſhould not miſpend their Eſtates and Time. And in the 
Civil Law, they allowed the Loſer to recover his Money again, 
even beyond the ordinary Time of Preſcription. _ 

Sect. 7. As to the Lawfulneſs of Uſury, ſince Damages may 
be demanded for tardy Payment, why may we not bargain for 
ſomething certain before-hand, upon Conſideration that our 
Money is in another Man's Power; when we were not oblig' d 
for his Benefit to venture the Loſs, or to negle& the Gain 
that might be made of it. And therafrras in the Roman Law, 
long before Juſtinian's Time, Money might be lent at 12 J per 
Cent. which was called Uſura centeſima, but not higher, except 
it was lent at great Hazards; for the Laws there preſcrib'd 
no Bounds, any more than in certain conditional Agreeements. 
But in England, antiently the Perſons of Uſurers were pu- 
niſh'd, and the Ordinary had Cognizance of them in their 
Life-time, to compel them, to make Reſtitution 3 and all their 
Goods and Lands eſcheated at their Death to the King, And 
ſo odious was Uſury, in the Eye of the Common Law, that 
a Man could not maintain an Action upon an uſurious Con- 
tract. But now ſuch Uſury, as is allowed by the Statute, hath 
obtain'd ſuch Strength by Uſage, that it will be a great Impe- 
diment to Traffick, Cc. if it ould be inpeached. And altho' 
the Statute is to be taken ſtrictly, in order to ſuppreſs Uſury, 
yet it muſt be between ſuch Parties as make the corrupt Agree- 
ment, and not to puniſh others who are not privy to it. There 
is alſo a Difference between a Bargain and a Loan. For if 
the Principal is in Hazard, and the Bargain is plain, it is 
not within the Statute of Uſury. But it is otherwiſe of a 


Loan; for then it is intended that the Principal is in no Dan- 
ger. 
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ger. However if it be found that he took 40 /. by a corrupt 
Agreement, tho' it be not within the Statute ; yet Judgment 
ſhall be given againſt him at Common Law. And in uſurious 
Contracts, there is no Doubt but Equity will give Relief to 


the Borrower, in Caſes where the Law will not reach him; 
for it is unjuſt that the Lender ſhould go away with ſuch ex- 


orbitant Gains; and the Borrower can never be conſider'd as 
particeps criminis, but rather as one deſerving Compaſſion than 
Puniſhment; and tho' Equity will not go directly contrary to 
an Act of Parliament, yet it will often apply a different Re- 
medy from what that preſcribes. 

Sect. g. But there are ſome Sorts of Gaming and Uſury not 


at all prohibited by Law or Equity; as in Cale of Inſurances 


and Bottomry-Bonds, which are allow'd for the Encourage- 
ment of Trade. Inſuring is, where a Man for a certain Sum 


takes upon him the Riſque that Goods are to run in Tranſ- 


portation from Place to Place. And a Policy of Inſurance 


muſt be conſtru d according to the Uſage amongſt Merchants, 


and the Voyage ought to be according to the Uſage. And the 


King's Bench takes Notice of the Laws of Merchants, which are 


general, tho' not of particular Uſages; for the Law Merchant 


is an univerſal Law throughout all the World. But Inſu- 
rances are for the Benefit of Traders and Merchants only; and 


for this End were they at firſt introduced, that a Merchant 


having a Loſs might not be undone, many bearing the Bur- 
then together: Not that others unconcern'd in Trade, nor 


intereſted in the Ship, {hould profit by it. And the Reaſon 
why a Man having ſome Intereſt in the Ship or Cargo, may 
inſure five Times as much, is, becauſe a Merchant cannot tell 
how much, or how little, his Factor may have in Readineſs to 
lade on Board his Ship. | 

Se. 9. Bottomry, or Fxnus nauticum, is ſo call'd from the 
Bottom of the Ship, a Part being put for the whole; for it is 
indeed in the Nature of a Mortgage of the Ship; and this is 
allow'd almoſt every where, by Reaſon of the Hazard of the 


Lender, and it being found uſeful for Navigation and Com- 


merce. Yet a Court of Equity will never aſſiſt a Bottomry- 


bond, which carries an unreaſonable Intereſt ; but will leave 


him to recover at Law as well as he can. On the other Side, 
if the Obligor goes the Voyage, he ſhall not be reliev'd here, 
upon Pretence that the Deviation was of Neceſſity, ſaving as 
to the Penalty. And if the Ship, tho' loſt, has deviated from 


the Voyage mention'd in the Bond; the Obligee may recover 
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che Money on the Policy of Inſurance, and alſo put the Bots 
tomry-Bond in Suit; for the Inſurers might as well pretend 


to have Aid of the Bottomry-Bond, as the Obligor of the 
Money recover'd on the Policy. 

Sect. 10. It was allo a Rule in the Civil Law, that Marriage 
ought to be free, and the {ame Policy has obtain'd in Equity. 
And therefore in Cale of a Bond in common Form for Pay- 
ment of Money, but prov'd that the Agreement was, that the 
Obligor ſhould marry ſuch a Man, or ſhould pay the Money 


due on the Bond: The Court will decree this Bond to be deli- 


ver'd up to be cancell'd, as being contrary to the Nature and 
Deſign of Marriage, which ought to proceed from free Choice, 
and not from any Compulſion. So where-ever a Mother or 
Father, or Guardian, inſiſt upon a private Gain, or Securit 

for it, and obtains it of the intended Huſband, it ſhall be ler 
aſide ; for the Power of a Parent or Guardian ought not to be 
made uſe of to ſuch Purpoſes. You ſhall not have my 
Daughter unleſs you do ſo and ſo, is to fell Children and 
Matches. And theſe Contracts with the Father, Cc. ſeem to 
be of the {ame Nature with Brokage-Bonds, c. but of more 
miſchievous Conſequence, as that which would happen more 
frequently; and it is now a ſettled Rule, that if the Father 
on the Marriage of his Son, takes a Bond of the Son to pay 
him ſo much, Oc. it is void, being done by Coertion, while 
he is under the Awe of his Father. - Nor will the Court only 
decree a Marriage-brocage Bond to be deliver'd up, but a Gra- 
tuity of fifty Guineas actually paid to be refunded ; for ſuch 
Bond is in no Caſe to be countenanc'd. And a Bond to procure 
Marriage, tho' between Perſons of equal Rank and Fortune, is 
void; as being of dangerous Conſequence. So if A. being a Wi- 
dow gives a Bond to B. of 20 J. if ſhe ſhould marry again, and 
B. gives a Bond to the Widow to pay her Executors the like 
Sum, if {the did not marry again: And the Widow ſoon after 
marries, her Bond will be decreed to be deliver'd up. And the 
Difference which ſome take, where it is a Bond Penal, where- 
on the Jury can give no leſs than the Penalty, and the Caſe 
(of a Promiſe) where the Jury will, as Cauſe is, leſſen, Cc. 
ſeems not to be Law; but the Agreement void in both Caſes. 
And ſo in Reſtraints of Trade, the Diſtinction is not between 
Bonds and Promiſes, as is laid down in ſome Books; but it is 
between Bonds, Covenants or Promiſes with Conſideration and 
ſuch as are without: For the firſt, if only with Reſpect to a 
particular Place or Perſon, may be juſt and reaſonable; nor is it 


againſt 
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againſt Magna Charta; for that only provides againſt Power and 
Force, that a Man be not diſſeiſed of his Liberty or Eſtate, 
but he may {ell either. Whereas the other, for ought appears, 
may be oppreſſive, and is of miſchievous Conſequence to the 
Publick. 33 | 

Se&. 11. And in the Civil Law, Counter-letters, and all ſe- 
cret Acts which make any Change in Agreements, are of no 
Manner of Effect, with Reſpect to the Intereſt of a third Per- 
ſon; for this would be an Infidelity contrary to good Man- 
ners and the Publick Intereſt. So, private Agreements in De- 
rogation of Marriage-Articles are all ſet aſide in wang As 
where the Daughter promis'd to repay 101. Part of the Mar- 
riage-Portion of 90 J. this is a fraudulent and void Promiſe. 
So where 4. having a Kindneſs for B. treated a Marriage for 
him with C. for his Niece, and a Settlement being agreed upon 
for 25001. Portion, he obtain'd a Redemiſe of Part of the E- 
ſtate ſettled for preſent Maintenance, and a Releaſe of what 
(4). had covenanted to ſettle after his Death; and both ſet aſide 
in Equity. So where the Brother gave a Bond to make up his 


Siſter's Portion the Sum that was inſiſted on, but took a Bond 
from her before Marriage to repay. The Huſband died, the 


Wife ſurviv'd, and was reliev'd againſt the Bond. From which 
Caſes it may be collected, that that which is the open and pub- 
lick Treaty and Agreement upon Marriage ſhall not be leflen'd, 
or any Ways infring'd, by any private Treaty or Agreement. 
And that, which was once a Fraud, will always be ſo; and the 


Woman ſurviving the Huſband will not better the Caſe, nor 


the Aſſignment of ſuch a Bond to Creditors ; for a Bond, aſ- 
ſignable only in Equity, is ſtill liable to the {fame Equity, as if 
remaining with the Obligee; and as to any Promiſe made af. 
terwards to pay it, that was but nudum pactum, and not binding, 
So a Settlement made by a Woman before her Marriage, for 
her ſeparate Uſe, without the Huſband's Privity, ſhall not 
bind the Huſband ; being in Derogation of the Rights of Mar- 
riage. But where a Widow, before her Marriage with a ſe- 
cond Huſhand, afſign'd over the greateſt Part of her Eſtate to 
Truſtees for Children by her former Huſband ;- it is certain a 


Widow might with a good Conſcience, before ſhe put herſelf 


under the Power of a ſecond. Huſband, provide for the Chil- 


* 


dren ſhe had by the firſt. 5 
Sect. 12. And, by the Civil Law, whatever Debtors do to 


defeat their Creditors is void, and there is a great Reſemblance 


between the Civil Law in this Matter and the Statute of 13 El. 
1 But 
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But in each of them thete was this Exception; that it ſhould 
not extend to avoid any Eſtate or Intereſt, Wc. made upon a 
good Conſideration and bona fide. So that both muſt concur ; 
tor Equity requires that the Deed that defeats another ſhall be 
made of as high a Conſideration, as the Thing is that is 
defeated by it. And therefore if a Man ſteals 4 young Lady, 
who has a conliderable Fortune in Truſtees Hands, and the 
Huſband gives a Judgment to inake a Settlement upon her, 
Equity will not ſet this aſide in Behalf of Creditors, tho the 
Settlement was after Marriage, and voluntary; for the Court 
would not have let the Huſband have had the Fortune w ithout 
making a Settlement. And the Statute did not mean to al- 
ter the Nature of the Debt: So that if the Debt don't bind 
the Heir, but merely the perſonal Aſſets, it will not affect a 
Volunteer with Power of Revocation, unleſs reduc'd to a 
Judgment during the Life of the Debtor. And even a Debt that 
does affect the Heir will not bind a Purchaſer of the Volunteer 
with Notice, till it is plac'd upon the Land by the Judgment; 
for if it were otherwiſe perſonal Security would be turn'd in- 
to real Security. And ſome think that fraudulent Conveyances 
are made ſo only by the ſeveral Statutes made for that Purpoſe. 
And therefore if the Debtor makes a Purchaſe in Truſtees 
Names, he may declare the Truſt ro whom he pleaſes; for he 
might have given him the Money to have made the Purchaſe 
himſelf, and it is a new Pretence to ſay a Man made a Pur- 
chaſe fraudulently. But altho' regularly for Caſes within the 
Statute, Relief muſt be had at Law; yet if Goods are given 
to defraud Creditors, in ſuch a Cale as the Gift is not avoid- 
able by the Statutes, the Party may be reliev'd here; for this 
Court determin'd concerning Charities and Frauds long before 
any Statute made concerning the ſame. 

Sect. 13. And theſe Statutes made againſt Frauds are for the 
Publick Good ; and therefore to be taken by Equity, and bind 
the King. And the Word (declare) in the Act of 13 of Eliz. 
ſhews it was the Common Law before. Nor does that Act ex- 
tend only to Creditors, but to all others who have any Cauſe 
of Action or Suit, or any Penalty or Forfeiture either to the 
King or the Subject, as for Felony, Outlawry, Recuſancy, or 
the like. But there is a Difference between Purchaſers and 
Creditors, For the Statute of 13 E/. makes only fraudulent 
Conveyances void againſt Creditors; but in the Caſe of a Pur- 
chaſer, all voluntary Conveyances are void by the expreſs Let- 


ter of the 27th of Eliz. without more. And the Notice of 
I | the 
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the Purchaſer, wiz. of the Fraud, cannot make that good 
which an Act of Parliament makes void, for they are always 


fraudulent againſt Purchaſers. And therefore any Perſon coming 


in by a voluntary Conveyance, and purſuing a Purchaſer at 


Law, {hall be oblig'd to diſcover his Title in a Court of Equi- 


ty; for elſe he might be put to encounter Evidence he never 
heard of. But he that would have Benefit of this Act ought 
to be a Purchaſer bond fide, and in vulgar Intendment, wiz. for 


a valuable Conſideration, as a Leſſee at a Rack-rent; tho' he 
paid no Fine, becauſe he is bound to pay his Rent during the 


Term, whether the Land is worth it or not. And this Sta- 
tute is very well penn'd; for the Words of the Act are gene- 
ral, and whoever ſells it, the Purchaſer ſhall avoid ſuch frau- 


dulent Eſtate, Cc. So where a Man in a ſecret Manner made 


an Eſtate to the Uſe of his Wife for her Jointure by Fraud 
and Covin, to defeat a Purchaſer to whom he intended to {ell 
the Land; if the Fraud be prov'd in Evidence, or confeſs'd in 
Pleading, the Purchaſe ſhall avoid the Eſtate. 

Sect. 14. And where upon the Statute of fraudulent Deviſes 
it has been objected, that that Statute being introductive of a 
new Law, the Relief upon it ought to be at Law. Yet Equi- 
ty will alſo give Relief. As where the Heir having alien'd the 
real Eſtate, a Bond-Creditor brings a Bill againſt him and the 
Purchaſer. But altho' by that Statute, a Man 1s prevented 


from defeating his Creditors by his Will: Yet any Settlement 
or Diſpoſition he ſhall make in his Life-time of his Lands, 


whether voluntary or not, will be good againſt Bond-Creditors ; 


for that was not provided againſt by the Statute, which only 


took Care to ſecure {ſuch Creditors againſt any Impoſition 
which might be ſuppos'd in a Man's laſt Sickneſs; but if he 
gave away his Eftate in his Life-time, this prevented the De- 
icent of ſo much to the Heir, and conſequently took away 


their Remedy againft him, who was only hable in Reſpe& of 


the Lands deſcended; and as a Bond is no Lien whatſoever in 
the Hands of the Obligor, much leſs can it be ſo when they 


are given away to a Stranger. 

Sect. 15. So if a Freeman makes a Gift of any Part of his 
perſonal Eſtate in his Life-time, or if he turns all his Eſtate 
into a Purchaſe of Land, he may diſpoſe of this as he thinks 
fit. So if Money be given by a Freeman to be laid ont in 
Land, and ſettled, Oc. or if a Freeman upon a ſecond Mar- 
riage conveys Leaſes in Truſt, &c. and in the Settlement there 


is an Agreement, that the Truſtees ſhould ſell theſe Leaſes, 
4 4 | | and 
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A Treatiſe of Equity. 31 
and inveſt the Money in the Purchaſe of Lands of Inheritance to 
be ſettled to Uſes: By the Agreement, theſe Leaſes are now to 
be conſider'd in Equity, as if a Purchaſe had been actually made; 
and the Freeman had paid the Money out of his Pocker. 

Sect. 16. But the Cuſtom of London mult be entirely given 
up, if Equity would not aſſiſt to ſet aſide Conveyances in 
Fraud of the Cuſtom. And therefore where a Freeman had 
not altogether diſmiſs d himſelf of the Eſtate in his Life-time, 
and the Deed being made when he was languiſhing, and but a 
little before his Death, it ought to be look'd upon as a Do- 
natio cauſa Mortis: But will ftand good as to a Moiety, which 
he having no Wife might diſpoſe of. So if a Man has it in 
his Power, as by keeping the Deed, Cc. or if he retains the 
Poſſeſſion of the Goods, or any Part of them. Or if there 
be a Deed of Truſt to the Uſe of his Will, or to pay any 
Sum as he ſhould appoint, and he makes an Appointment by 
Deed and Will, this Will will be deem'd fraudulent and void. 
So if a Man poſle(s'd of a Term for Years, voluntarily aſſigns 
it as a Proviſion for his Child: Yet his Wife ſhall have her 
cuſtomary Share. So a voluntary Judgment ſhall not prevail 
againſt Debts by ſumple Contract, nor againſt the Widow of a 
Freeman ; but his Debts being paid, the Judgment will bind 
the legatory Part. And altho' the Father can't diſpoſe of the 
cuſtomary Part from his Children, yet he may by his Will ap- 
point, that if one dies before twenty-one, another ſhall have 
his Part. Yet he can't deviſe his Child's Part over to another, 
in Caſe that Child die in Minority. But fee now the late Sta- 
tute 11 Geo. 1, cap. 18. which has made a great Alteration in 
theſe Matters. 

Set. 17. We are likewiſe unable to oblige ourſelves to any 
Performance about the Goods or Actions of other Men, not 
ſubject to our Diſpoſal; and therefore no Man's Contract can 
be carried into Execution in Equity, any further than his In- 
tereſt or lawful Power extends. For Equity will not decree a a 
Man to commit a Wrong to a third Perſon, as to compel a 
Tenant for Life to make a Diſſeiſin, or Forfeiture, of his E- 
{tate; or to bind one who claims paramount, as to decree an 
Agreement of one Jointenant againſt the Survivor; or to com- 
pel a Frecholder of a Manor to conſent to an Incloſure or 
Stint of a Common, unleſs the Bill charge that he would be 
benefited by it. But becauſe it would be inconvenient, that an 
Engagement ſeriouſly enter'd into ſhould be of no Effect, the 
Law ordains, that he who undertakes for another, or makes a 
Contract 
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Contract in his Name, ſhould procure a Performance from 
him, or ſtand in his Stead. As if A. articles on the Behalf of 
B. to purchaſe four Houſes in Jamaica, and, pending the Suit 
to compel the Seller to make a good Title, the Houſes are {wal- 
low'd up by an Earthquake: Yer A. ſhall pay the Money, al- 
tho' he has not ſufficient Effects of B. in his Hands. 

Sect. 18. And if a third Perſon treats for one that is abſent 
without his Order, but undertakes for his Content, the abſent 
Party does not enter into the Covenant till he ratifies it; and 
if he does not ratify it, the Perſon who undertook for his 
| Conſent, only, ſhall be bound. As if A. and B. Inſolvents, 
apply to a Scrivener, who had procur'd 200 J. for A. upon their 
Bond to C. and D. to compromiſe the Debt, and the Scrivener 
tells them that C. and D. would ftand to any Thing that he did, 
and accordingly compounds it with them: Yet A. and B. ſhall 
pay C. and D. their whole Money, they not being any Way 
privy to the Agreement, and the Scrivener ſhall repay them, 
and indemnify them according to the Agreement, tho he acted 
only as an Agent. So if 4. by Writing, agrees with B. and C. 
to pave the Streets in a Pariſh, and they in Behalf of the Pa- 
Tiſh agree to pay him for it, and this Writing is lodged in the 
Hands of B; if 4. paves the Streets, he muſt have Relief a- 
gainſt the Undertakers, and the Undertakers muſt take their 
Remedy over againſt the Pariſh; and more eſpecially in this 

Caſe, the written Agreement, which is his Evidence, being in 
the Hands of one of them. On the other Side, where a Man 
acts in Execution of the Authority given him by another, ei- 
ther expreſly or impliedly; then it is by Relation the Act of 
that other, and he acquires no Right, nor brings any Obliga- 
tion upon himſelf. Vet if a Verdict is obtain'd againſt an 
Agent or Truſtee, Equity will not relieve againſt ſuch Verdict; 
but will decree that he ſhall be re- imburs d by his Principal, 
and ſtand in the Place of the Creditor. 81. 

Sect. 19. The Statute de donis conditionalibus, made 13 Ed. 1. 
in a Manner created Perpetuities; for by that Statute the Te- 
nants in Tail could do no Act in Prejudice of the Iſſue, but 
the Will of the Donor was to be obſerv'd, and the ſame Law 
continued about 200 Years. But in 12 Ed. 4. it was reſolv'd 
by the Judges, that by a common Recovery, the Eſtate-Tail 
ſhould be barr'd ; for the Miſchiefs that were introduc'd in the 
Common Wealth thereby. And by 4 H. 7. cap. 24. a Fine 
had the ſame Force given it, as to the Iſſue in Tail, tho' it 
did not extend to him in Remainder, without he neglected to 

1 make 


£ 
: 
1 52 
* 
of) 
1 
0 
. 
7 
2 
* 
4 
1 
Wa 
8 
2 
* 
* 
o x 
FP 
> " 
— 
1 
: 
S . 
» 
2 
wo 
Wu 
3 
7 
mY 
65 
be + 
Re 
7 
* 
= 
= 
2 
== 
< 2. 
ay 
in 
* 
J 
— 
£VS 
58) 
8 
40 
, — 
5 
2 
, 
Ly 
p 
* * 
22 
1 
LY 
\ 
7 
= 
4.9 
« * 
„ 
1 
* * 
"i 
42 
— 
1 
7 
ut} 
7 
bo 
BY 
£6 
* 
— 
* 
- os 
2 
25 
bs 
"= 
x 
i 7 
* 
4 3s 
- "1 
vl 
7h 
SY 
- = 
Lo 
«+ FY 
- 
+8 
5 
9 
f 4 
* 3 
3 
1 
4 2 
1 Fe 
8 
- 
£52 
31 
bbs "£4 
2 
2 
44 7 2 
58 
- Y 
by F 
s 
q * 
1 
os 4 
2 af 
2 
o * 
7 * 
s 
* 
2 
_ 
9 
5 
DES 
v 
* -$ 
9 
LS 
2 
2 
Wc 
bs 
9 
- 1 
_.. 
N 
3 
5 
2 
1 


A Treatiſe of Equity, $3 
make Claim within five Years after it fell into Poſſeſſion. And 
this Court will not ſuperſede Fines and Recoveries, as to make 
a Bargain and Sale of Tenant in Tail of a legal Eftate good 
againſt the Heir; for he is, ſince the Statute, to be conſider d as 
a Purchaſer, and is in immediately from the Donor per for- 
mam Doni. So that as it ſeems, no Act of Tenant in Tail 
ſhall be carried into Execution in a Court of Equity againft the 
Iſſue any further than at Law; for this would be to repeal the 
Statute de donis. But if the Iſſue enters, and accepts of the 
Agreement, it becomes his own, and ſhall bind him. And 
any Agreement with an Equivalent will bind the Iſſue, as a 
Partition, tho' but by Parol. Nor will the Court aid 
the Iſſue in Tail againſt a Diſcontinuance, tho' by a volunta- 
ry Conveyance; ſo far does it favour the Owner of the Inhe- 
ritance who has Power to diſpoſe of it. 

Sect. 20. As for a Truſt or equitable Intereſt it is a Creature 
of their own, and to be govern'd by their Rules. For an Intail 
of a Truſt is not within the Statute de donis, and therefore 
may be alien'd without a Recovery by any Manner of Con- 
veyance. Yet ſome have thought the Method of common Re- 
coveries a very prudent and political Inſtitution, and fit to be 
follow'd in Equity, that Men may have ſome Reftraint from 
overturning the Settlements of their Family. 

Sect. 21. So the Head of a Corporation aggregate, as a 
Dean, &c. alone, cannot make a Leaſe or Diſcontinuance ; for 
it ought to be by the entire Corporation, or elle it is void, ex- 


cept of the Poſſeſſions, which they have ſever'd from the reſt of 


the Corporation. But an Abbot or Biſhop may diſcontinue, 
for they are ſole ſeiz d in Fee, c. Otherwiſe of a Parſon, 
for he is not ſeiz'd in Fee to every Intent. And a Deed of an 
Abbe ex aſſenſu Capituli, is good; becauſe they are dead Perſons 
in Law. . Otherwiſe of a Deed of a Dean ex aſſenſu Capituli ; for 
his Chapter is Parcel of the Corporation, and ſeiz d with the 
Dean, and ſhall plead and be impleaded with him. So, of a 
Mayor and Commonalty. But in all certain Bodies, as Mayor 
and Commonalty, &c. if the greater Part do an Act, this ſhall 
bind, altho' the reſt will not agree, and the Aﬀent may be 
tried by Voices or Hands; Qua ubi major pars ibi tota: Elle 
they might never all agree. 

Sect. 22. And a Corporation is in divers ReſpeCts as one Bo- 
dy, or as ſeveral Perſons, and may charge and be charg d 
accordingly. The Deed therefore, of a Corporation ſhall 


not bind them in their private Capacity, if it be made in the 
( Name 
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Name of their Corporation; neither can they be charg'd in 
their private Capacity with Debts of the Corporation, altho' 
they are diſſolv'd. So they {hall be intended 4eiz'd in that Ca- 
pacity by which Name they are named; and when the Mayor 
or other Head of the Corporation is in Priſon, touching his 
Office for a Bond made by him and the Commonalty ; this is 
an Impriſonment to him as Mayor. So if a Corporation be 
chang d, yet they ſhall not be diſcharg d of Covenants, Annui- 
ties, and the like, with which they were before bound. And 
by the ſame Reaſon they ſhall retain the Land and Poſſeſſions 
which they had before; and ſo Debts due to them remain. 
But if the Corporation be diflolv'd, the Donor ſhall have his 
Lands again. 

Seft. 23. It is alſo againſt a Maxim in Law, that a Feme 
Covert ſhould be bound without a Fine: So that a Fine is ne- 
ceſſary for the Diſpoling of her Lands in Fee, or of Freehold. 
The Common Law therefore gave her a Cui in vita after her 
Huſband's Death, for the Recovery of the Land alien'd by him 
and to the Heir a fur Cui in vita. And in all Cafes, where 
the Wife might have a Cui in vita at Common Law, ſhe may 
enter by the Statute of 32 H. 8. cap. 28. And where the 
Iſſue cannot have a Sur cui in vita or Formedon, there he 
ſhall not enter within the Remedy of this Statute ; as durin 
the Life of the Huſband. For the Words of the Act are, 
According to their Rights and Titles therein, viz. be it in the Life 
of the Huſband after a Divorce a Vinculo Matrimonii; (for 
then at Common Law a Cui ante Divortium lay) or after his 
Death. And ſo in Equity, no Agreement of the Huſband 
to part with the Wife's Inheritance ſhall bind the Wife, or be 
carried into Execution. But if the Wife upon private Exami- 
nation conſents, the Court will decree an Agreement of the 
Huſband to convey his Wife's Land. Yet the Bill muſt regu- 
larly be brought againſt them both; for the Wife ought not 
by Law to convey by any Compulſion from the Huſband, as 
it will otherwiſe be intended that ſhe does. And if a Feme 
Covert agrees to ſell her Inheritance, ſo as ſhe may have Part 
of the Money, and the Land is accordingly ſold, and her Part 
of the Money put into Truſtees Hands: This Money is not 
liable to the Huſband's Debts, tho' ſhe afterwards agree that 
it ſhould be ſo; nor ſhall any Promiſe made by the Wife 
for that Purpoſe, ſubſequent to the firſt original Agreement, 
be obliging on that Bchalt. 


4 e ect. 24. 
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Fect. 24. Neither will Equity take away the Benefit of Sur- 
vivor from the Wife, of ſuch Things as the Law has caſt upon 
her, as Money, or the like, in Truſt, altho the Huſband make 
her a Jointure: Unleſs it be full and adequate to her Fortune. 
So Chattels real in Poſſeſſion ſurvive to the Wife, except the 
Huſband diſpoſe of, or forfeit them during the Coverture; 
and he cannot charge or deviſe them, for the Title of the Wife 
is paramount. But a Demiſe of the Wife's Term, tho' but 
for a Fortnight, will alter the Property. So Things merely in 
Action ſurvive to the Wife; unleſs recover d during the Co- 
verture, or diſpos'd of by him upon a valuable Conſideration. 
But an Award of a Sum of Money is a Sort of Judgment, 
and changes the Property of a Legacy in her Right. And ſo 
if the Huſband recover it, as he may without joining his 
Wife; for where-ever the Huſband is to have the Thing alone 
when recover'd, there he need not join his Wife. Yet of 
Things merely in Action belonging to the Wife, the ought to 
join in Suit. And a Covenant to pay it to the Huſband, is 
but a collateral Security, and does not alter the Nature of 
the Debt, but it ſhall ſurvive to the Wife. But it is a Rule 
in all Caſes, that where a Man makes a Settlement equiva- 
lent to the Wife's Portion, it ſhall be intended that he was 
to have the Portion, tho' there was no Agreement for that 
Purpoſe ; the Wife ſhall not have her Jointure and Fortune 
both, but the Law of this Court will preſume a Promiſe. 
Sect. 25. And it is a common Maxim, that he, who has the 
Precedency in Time, has the Advantage in Right. Not that 
Time conſider' d barely in itſelf can make any ſuch Difference, 
but becauſe the whole Power over a Thing being ſecured to one 
Perſon, this bars all others from obtaining a Title to it after- 
wards. So in Equity, where one Party has no more Equity 
than the other, the Law muſt take place; and therefore where 
it is voluntary Conveyance againſt voluntary Conveyance you 
mult try it at Law. And as a voluntary Conveyance cannot 
be revok'd without a Power of Revocation, fo the Reaſon is 
the ſame where it is not purſued; becauſe the Law has been 
liberal in expounding Powers of Revocation favourably, and 
where the Law expounds a Thing according to an equitable 
Conſtruction, there is no Reaſon for Equity to extend it fur- 
ther. For it is a Law which a Man puts upon himſelf as a 
Guard againſt Surprize, and therefore ought to be perform'd 
in all neceſſary Circumſtances. But if there appear other 
equitable Conſiderations, - it would be convenient to give m_ 
Mo | where 
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where there is a Defe& in the Execution of a Power, and an 
Intention plain to do it, as well as to ſupply a Detect in a Con- 
veyance; for it is pro tanto Part of the old Dominion. As 1/, 
Where there is a Conſideration either valuable or foreign, as 
for Payment of Debts, or Proviſion for Children, and no bet- 
ter on the other Side. 2dly, Where there is any Fraud, or 
the Party is guilty of any Deceit or Falſhood, by which the 
Execution is prevented; for he in the Remainder ſhall not 
take Advantage of his own Wrong. 3dly, Accident or an 
Impoſſibility of Complying with the Circumſtances, ſince it 
would be unconſcionable in the Remainder-Man to take Ad- 
vantage of theſe, provided he does all he can. And ſo in 
other Caſes of Powers, as to make Leaſes, Equity will relieve 
the defective Execution of them, where there is any Fraud or 
Accident, or a valuable Conſideration. But there is a great 
Difference between a defective Execution of a Power, and 
where the Power was not executed at all: Eſpecially if the 
Power be general, it is not {ſuch a Lien upon the Lands as 
ſhould affect a Purchaſer, tho it had been afterwards executed. 
Nor has the Court gone ſo far, as where a Man has a Power 
to raiſe, if he * to execute that Power, to do it for him, 
altho it might be reaſonable enough, and agrecable to Equity 
in Favour of Creditors. 

Sect. 26. And it often falls out, that even not to keep one's 
Promiſe ſhall be juſt. For all muſt be referr'd to the funda- 
mental Rules of Juſtice: As 1ſt, That no Man be wrong'd, 
and 2dly, that the Publick Good be as far as poſſible promoted. 
Hence, if the Agreement is extremely unreaſonable and iniqui- 
tous, Equity will not carry it into Execution. As where the 
Daughter and her Huſband would have more than the Father 
indebted, and the Mother and two Daughters unpreferr'd 
would have left. But altho' a written Agreement being un- 
reaſonable, the Court will not carry it into Execution; yet 
they will decree, that it be deliver'd to the Perſon for whoſe 
Benefit it was delign'd, that he may have an Opportunity to 
make the moſt of it at a Trial at Law. 

SGect. 27. Laſtly, The Court will not encourage the Laches 
and Indolence of the Parties, but will preſume, after great 
Length of Time, ſome Compoſition or Releaſe to have been 
made : Since it would be too hard to force a Man to keep his 
Evidence by him for ever. And therefore a Legacy ſhall be 
preſum'd to be paid after great Length of Time: As where 
the Teſtator has been dead forty Years. So when a Contract 
' Wh las 
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has lain dormant many Years, there ſhall be no ſpecifick Per- 
formance. But ſpecial Circumſtances may alter the Caſe. As 
if there are Articles upon Marriage to purchaſe Lands, and to 
ſettle them within three Years, theſe ſhall not be wav'd by 
Length of Time, if the Covenantor has been in Trade, and 
could not conveniently {pare Money. And altho' a fleeping 
Mortgage, or Bond, {ſhall be preſumed to be diſcharg'd, and 
not ſubſiſting, if nothing appears to the contrary, as by Pay- 
ment of Intereſt, or a Demand made; or the like: Yet a Will 
has been ſet aſide after forty Years Poſſeſſion under it, and 
even in Prejudice of a Purchaſer, upon Account of the Inſani- 


ty of the Deviſor. 
SA 

Seft. 1. J ET us now inquire; what ſhall be deem'd a ſuffi- 
cient Conſideration; to make a Pact or Covenant 
valid. For altho' in Donations, and ſuch like Contracts, 
where there is no apparent Conſideration, the bare Pleaſure of 
doing Good to others ſtands in the Place of a Cauſe, on the 
Part of the Perſon who receives the Benefit, and gives nothing : 
Yet there is a Difference between a Gift perfected, and execu- 
ted by Livery in the Life-time of the Parties, and a bare Pro- 
miſe to give, or a Gift imperfect and executory. And even 
ſince the Statute of 3 & 4 Ann. cap. 7. a Note is but Evidence 
of a Conſideration, which it was not before, and turns the 
Proof on the Defendant the Drawer, that there was no 
Conſideration. But the Acceptor and Indorſor of a Bill of 
Exchange are bound to pay without a Conſideration 3 becauſe 
in Commerce we are govern'd by the Law of Nations, as they 
are in other Countries, and that Law is ſo for the Encourage- 
ment of Trade. And the Reaſon of this Caution in the Law, 
not to enforce a naked Agreement, was not becaule ſerious 
Promiſes do not of themſelves bind m the Law of Nature 
but that the Ceremony of ſolemn Forms might put Men up- 
on Conſideration; as alſo to prevent a Multiplicity of Suits. 
The Court therefore will pay that Faith and Deference to the 
Solemnity of Deeds, and to Inſtruments without Blemiſh, as 
to intend them at leaſt the Acts of reaſonable Men, and ari- 


ſing from a good Conſideration, unleſs the contrary be prov'd : 
And in the Civil Law this Exception was not allow'd after 


two Years. 


L Keck. 2. 
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Se&. 2. But regularly, Equity is remedial only to thoſe, who 
come in upon an actual Conſideration. So that alcho' a volun- 
tary Conveyance, which is good in Law, is ſufficient likewiſe 
in Equity: Vet a voluntary defective Conveyance, which can- 
not operate at Law, is not helped here in Favour of a bare 
Volunteer, where there is no Conſideration expreſs'd or impli- 
ed. But there is no Doubt, that in the Caſe of a Purchaſer, 
the Want of a Surrender of a Copyhold, or the like, ſhall be 
ſupplied. And ſo in Caſe of a Creditor, or Proviſion for 
Payment of Debts. And there having been Precedents alrea- 
dy of Relief, where it is a Proviſion for Children, it is beſt ro 
make the Rule uniform, and to ſtick to a Rule; and there 
ought not to be one Sort of Equity for an Eldeſt and another 
for a younger Son. 

Sect. 3. And in Equity there muſt not only be a Conſidera- 
tion, as a Motive for Relief, but it mult be a ſtronger Conſi- 
deration than there is on the other Side; for if it was only 
equal, then the Ballance would incline neither Way, but Mat- 
ters muſt be left in the ſame Situation, as they are in at pre- 
ſent. And therefore where it is ſaid, that Chancery will help 
a defective Aſſurance, if intended as a Proviſion for younger 
Children; this is always to be underſtood where the Heir has 
fome Proviſion made for him. For the Proportion is to be 
left ro the Prudence of the Father, and Equity will then ſup- 
ply the circumſtantial Part in ſupport of” the Father's Prori- 
dence for the Welfare of his Family, which he is by Nature 
bound to take Care of. But where he is deſtitute of all Pro- 
viſion, there the Reaſon is chang d more ſtrongly on the 
other Side, that the Court of Equity ſhould not interpoſe to 
deprive him of the Advantage which he has at Law. And ſo 
if one deviſes his Copy hold, being Borough Engliſh, to his eldeſt 
Son, and deviſes Houſes to his younger Son, and the Houſes 
are ſoon after burnt, and are never enter d upon by the 
younger, the Court, as this Cale is circumſtanc'd, will not {up- 
ply the Want of a Surrender. And altho' againſt a Stranger, 
who comes in with Notice, or without a Conſideration, Equity 
may ſupply the Want of a legal Conveyance; yer it never will 
_ againſt him, who is a Purchaſer for a valuable Confideration 
without Notice; for when both are in equal Equity the legal 
Title takes Place. 

Sect. 4- As to the Effect of Covenants therefore to paſs with 
the Lands, when the Aſſignee is a Purchaſer for a valuable 
Conſideration without Notice, Equity will follow the Law. 


1 | As 
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As in Caſe of a Leaſe of a Fair or Wine-Licenſe for Years, 
rendring Rent, Oc. a Purchaſer ſhall not be charged with the 
Rent; becauſe perſonal Things are not in the Law intended to 
reach the Athgnee. So mere collateral Covenants, which do 
not touch or concern the Thing demis d in any Sort, bind on- 
ly the Covenantor, and his Executors or Adminiſtrators, who 
repreſent him. But Covenants that tun with the Land, that 
is, which extend to Something in eſſe, Parcel of the Demiſe, 
and affect the Eſtate, lie between all thoſe who are privy in 
Tenure or Contract, tho not named, like Debt for Rent at 
Common Law. And the Reaſon is; becauſe uſually the Rent 
is more or leſs accordingly, & qui ſentit commodum ſentire debet 
& onus. So a collateral Covenant to be done upon the Land, 
as to build de novo, {hall bind the Aſſignee by expreſs Words; 
becauſe he is to have the Benefit of it. And a Covenant to 
renew in Conſideration of Improvements, a Purchaſer of the 
Inheritance ſhall make good. | 

Sect. 5. But in Cale of Covenants, that run with the Land, 
if the Circumſtances are hard, Equity will not decree them in 
Specie, even againſt thoſe who are bound by them at Law. 
And therefore, altho' it is the Mortgagee's own Folly to take 
an Aſhgnment of the whole Term, whereby to ſubject him- 
ſelf to the Covenants in the original Leaſe, and not to take a 
derivative Leaſe of all the Term, but a Month, or a Week, 
or a Day, as he might have done: Yet where he 1s only a 
Mortgagee, who never was in Poſſeſſion, the Chancery will 
not aſſiſt to charge him, but leave the Leſſor to recover at 
Law, as well as he can. But if the Leſſor recovers at Law 
againſt one as Aſſignee, the Rent reſerv'd on the Leaſe, who 
had never enter d; Equity will not deprive him of this Advan- 
tage at Law. And in ſome Caſes, Equity will give the Leſſor 
a Remedy where he had none at Law. As if Leſſee for Years 
makes an Under-Leaſe in Truſt for J. S. the Leflor may com- 
pel J. S. in Equity, to repair. But this is only where the 
Executors of the firſt Leſſee are inſolvent; for tho' the Privi- 
ty of Eſtate is deſtroy d in Law, yet he ſhall not have Re- 
courſe to this Remedy, whilſt he has any left againſt the 
Executors of the firſt Leſſee. 

Sect. 6. So in Cale of a Fraud, Equity will extend their Re- 
lief in Favour of the Leſſor. And therefore altho' regularly 
this Court will only decree an Aſſignee of a Leaſe to pay the 
Rent become due ſince the Aſſignment, and which {hall be- 
come due while he continues in Poſſeſſion, but not during the 

Conti- 
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Continuance of the Leaſe; for he may, if he can, get rid of 
the Leaſe by Aſſigning it to another: Yet there is this Diffe- 
rence taken, if the Atlignees have continud long in Poſſeſſion, 
and the Premiſles are worſted, and become ruinous under 
their Hands, or by their Means, there the Aſſignment to a 
Beggar would be confiderd to be a Fraud to get rid of the 
Damage, which they ought to anſwer. But if they aſſign im- 
mediately after their coming into Poſſeſſion, there is no 
Ground to relieve; becauſe the Aſſignee was not chargeable at 
Law, and the Leſſor had his original Security againſt the 
Leſſee and his Executors unimpeach'd. But where a Man 
makes a Leaſe rendring Rent, if the Leſſee aſſigns to a Beg- 
gar or inſolvent Perſon, in Equity the Leſſee ſhall be bound to 
pay the Rent, which 1s a common Caſe; and even at Law the 
firſt Leſſee by his expreſs Contract may be charg'd in Debt 
for Rent after Aſſignment. And for the ſame Reaſon it is, 
that in Debt for Rent upon a Leaſe for Years; the Plaintiff 
need not ſet forth any Entry or Occupation, as upon a Leaſe 
at Will, it being due upon the Leaſe or Contract, and not by 
the Occupation, as in the other Cale. | 

Sect. 7. But there is a Difference between Covenants, Advow- 
ſons, Common, and the like, annex'd to the Poſſeſſion of the 
Land, which paſs with it into whoſeſoever Hands they come, 
and an Uſe or Warranty, or ſuch like Things annex'd to the 
Eſtate of the Land in Privity. For to all Uſes there muſt be 
Confidence in the Perſon, and Privity of Eſtate either expreſs'd 
or implied; and the implied Confidence is, where a Man comes 
in with Notice or without a Conſideration. And even a ſpecial 
Covenant to ſettle Lands, binds the Conſcience only, and not the 
Land it ſelf: Yet a general Covenant will bind as | y. Ahd 
if it appear judicially to the Court, that he could not properly 

rform or make Election; as if the Time of Settlement were 
paſt, and he aged or the like; the Court may apply the gene- 
ral Covenant on his particular Lands, and chooſe for him. 80 
where A. on the Marriage of his Son covenants for himſelf, his 
Executors and Adminiſtrators (without naming his Heirs) with- 
in one Month after the Marriage to ſettle Lands of 1 50 J. per 
Ann. on the Son and the Iſſue of the Marriage, but dies before 
any Settlement made, the Son enters upon the Real Eſtate as 
Heir to his Father, and ſettles it for the Jointure of a ſecond 
Wife who has no Notice of the Articles; the Articles ſhall be 
a Lien on the Lands whereof the Father was then ſeiz d, tho 
no particular Lands were mention'd in the Articles, unleſs he 
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had purchas'd and ſettled other Lands within the Time limited 


by the Articles, and which were not ſettled on the ſecond Wife, 
who came in as a Purchaſer without Notice. So if a Man co- 
venants or enters into Bond to ſettle Land of ſuch a Value, or 
an Annuity out of Land of ſuch a Value, and has no Land 
at the Time of the Settlement, but afterwards purchaſes Land, 
that Land ſhall be liable, and that againſt a voluntary Deviſee. 
Sect. 8. And as a Covenant without a Conſideration is null, 
it is the ſame Thing, if the Cauſe or Conſideration happen to 
ceaſe. So that in all reciprocal Contracts, there is a Warranty 
on both Sides in Equity, tho' not at Law: But a Difference 


has been taken between a Bargain for a Place, where the Party 


may be remov'd at Pleaſure, and a Bargain of Land of a de- 
feaſible Title: Yet ſeeing the King has not diſallow'd ſuch 
Bargains, as it were to be wiſh'd he would, they occafioning 
Deceit to the King, c. the Purchaſer ſhall not loſe his Mo- 
ney; and therefore what the Seller has receiv'd he ſhall repay. 
So if in a Sale of Goods, the Buyer pays Money in Part of 
Satisfaction, and afterwards the whole Value of the Goods is 
recover'd againſt him at Law; the Money ſo paid upon that 
Account, becomes Money receiv'd for the Uſe of him thar 

aid it; and he may recover it in an Action at Law. 80 if 
A. ſells Land to B. who afterwards becomes a Bankrupt, Part 
of the Purchaſe-Money not being paid, in this Caſe there is a 
natural Equity, that the Land ſhould ſtand charg'd with fo 
much of the Purchaſe-Money as was not paid, without any 
ſpecial Agreement for that Purpoſe. So where the Huſband 


had bound himſelf to ſettle an Annuity upon his Wife during 


her Widowhood, and ſhe had convey'd her Eſtate to her Huſ- 
band; in both Deeds there was a Power of Revocation, and 
they were both in the Cuſtody of the Wife: After the Huſ- 
band's Death ſhe conceals the Deed by which ſhe convey'd her 
own Eſtate; and after many Years, when the Arrears of the 
Annuity would be worth more than her own Eſtate, ſhe ſets 


up the Bond; this ſhall not prevail: For the Cauſe of grant» 


ing ſuch Annuity was not ſubſiſting. 

Sect. 9. In the Matter of Rents, the Law of England is, ex 
wi termini, ſtricter in them than other Nations; for redditus and 
reddere is the ſame as reſtituere; and theſe Words, reddendo in- 
de or reſercando inde, are as much as to ſay, that the Leſſee 
{hall pay ſo much of the Iſſues and Profits at ſuch Days to 
the Leſſor. And therefore it is not due or payable before the 
Day, and if the Land be evicted or Leale determin before, 

M | | no 
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no Rent ſhall be paid; for there ſhall never be any Apportion- 
ment in Reſpect of Part of the Time, as upon Eviction of 
Part of the Land. But altho' Rent-Service was not apportion- 
able, any more than Rent-Charge, till the Statute of Quia 
Emptores terrarum, which being made only for the Benefit of 
the Lord, does not extend to Rent Charge or Seck: Yet it 
ſeems at Common Law, Rent-Service might be apportion'd by 
the Act of God, or the Law, tho' by the Act of the Party it 
was otherwiſe. And by the ſame Reaſon in Conſcience, if a 
Man be ignorant that he hath ſuch a Rent out of the Land, 
which is ignorantia facti, or that the Law would extinguiſh his 
whole Rent by a Purchaſe of Part of the Land, which is igno- 
rantia juris; even a Rent-Charge ſhall in ſuch Caſe be ap- 


portion'd. 
„ 


Seck. 1. IT remains in the laſt place, That we {peak of the 
Execution of the Agreement. And 1, That we 
inquire, what ought to be done on the Part of him who ſues 
for a Performance. For when a Man takes upon him any 
Duty, not abſolutely gratis, but upon the Proſpect of the 
other's doing ſomething on his Side; the Obligation to make 
good his Undertaking is only conditional. And therefore in 
the Law of Nature, it is a general Rule, That the particular 
Heads of a Contract are in the place of ſo many Conditions; 
and in Conditions all Things remain, before they are accom- 
pliſh'd, in the ſame State as they were in by the Covenant. So 
at Common Law, in executory Contracts, pro makes a Condi- 
tion precedent, except in ſome ſpecial Caſes: As 1ſt. Where a 
Day 1s appointed for the Performance, and the Day 1s to hap- 
before the Thing can be perform'd on the other Side. 
2dly, Where they are mutual and diſtin&t Covenants, and not 
one in Conſideration of the other. 3d/y, Where the Cove- 
nant on the Plaintiff's Part is in the Negative, which may 
be broken at any Time during his Life. For every Man's 
Bargain is to be taken as he intended, when he gives Credit, 
and relies upon his Remedy, it 1s reaſonable that he ſhould be 
left to it : But a Man ſhall not be compell'd to truſt when he 
never intended it. 
Se. 2. He therefore, who demands the Execution of an A- 
greement, ought to ſhew, that there has been no Default in 
him in performing all that was to be done on his Part; 
4 for, 
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for, if either he will not, or thro' his own Negligence cannot 
perform the Whole on his Side, he has no Title in Equity 
to the Performance of the other Party, ſince ſuch Performance 
could not be mutual. And upon this Reaſoning it- is, that 
where a Man has trifled, or ſhewn a Backwardneſs in Perform- 
ing his Part of the Contract; Equity will not decree a ſpeci- 
fick Performance in his Favour, eſpecially if Circumſtances 
are alter'd. So if a Man buys Land, or certain Shares of a 
Ship, and ſecures the Money, (viz. by giving Bond, @c.) if 
the Seller will not make an Aſſurance when reaſonably de- 
manded, he ſhall loſe the Bargain; for the Party ought not to 
be perpetually bound without having a Performance. But if 
a third Perſon ſhould take a Conveyance with Notice, and 
without Tender and Refuſal, he would be liable. So where 
there was an Agreement between Lord and Tenant for inclo- 
ſing a Common, that the Tenants ſhould quit their Rights of 
Common, and the Lord ſhould releaſe them all of Quit- 
Rents, the Incloſure was prevented by pulling down the 
Fences, and the Tenants continue to uſe the Common; this is 
a Waver of the Agreement. 

Sect. 3. But if a Man has perform'd a valuable Part of the 
Agreement, and is in no Default for not performing the Re- 
ſidue, there it ſeems but reaſonable, that he ſhould have a 
ſpecifick Execution of the other Part of the Contract, or at 
leaſt that the other Side ſhould give back what he has receiv'd, 
or uſe his beſt Endeavours, that he be not a Loſer by him. 
For ſince he entred upon the Performance in Contemplation 
of the Equivalent he was to have from the Perſon with whom 
he contracted ; there is no Reaſon why this accidental Loſs 
ſhould fall upon him more than upon the other. 

Sect. 4. And ſome ſay, That in all Cafes that lie in Com- 
penſation, Equity will relieve ; for where they can make Com- 
penſation no Harm is done. So that altho' an expreſs Time 
be appointed for the Performance of a Condition, the Judge 
may, after that Day is paſt, allow a reaſonable Space to the 
Party, making Reparation for the Damage, if the Damage be 
not very great, nor the Subſtance of the Covenant deſtroy'd 
by it. As where the Condition is for the Payment of Money 
at a certain Time; for they may allow Intereſt for it from the 
Day it ſhould have been paid, and the Forfeiture is a Penalty 
which is a Subject Matter of Relief. But where it is for the 
doing a collateral Act, they cannot know of what Value it is 
to the Party. And at Law, That which is granted or reſerv'd 


under 
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under a certain Form, is never drawn to a Valuation or 
Compenſation; and he ſhall make his own Grant void, rather 
than the certain Form of it ſhould be wreſted to an Equiva- 
lent. For the Law allows every Man to part with his own 
Intereſt, and to qualify his own Grant, as he pleaſes; and 
therefore will not ſuffer any Satisfaction, or Recompence to 
be given in Lieu of it, if the Thing be not taken as it is 
granted. So in Equity, if a Creditor agrees to take a Sum of 
Money leſs than his Debt, if paid at ſuch a Day, he cannot 
be reliev'd, if the Money is not paid. So where A. ſeiz d in 
Fee, and having three Daughters, deviſes to Truſtees to convey 
to the Eldeſt, if ſhe ſhall pay 6000 J. to her two Siſters in ſix 
Months; and if not, then gives the like Pre-emption to the 


Second, and then to the Third: The Money muſt be paid 


punctually to the Time, and Chancery will not enlarge it. 
Sect. 5. And we muſt agree, that Mens Deeds and Wills, by 
which they ſettle their Eſtates, are the Laws that private Men 
are allow'd to make, and they are not to be alter d even by 
the King in his Courts of Law, or Conſcience. So that al- 
tho', in Caſe of Conditions ſubſequent, that are to defeat an 
Eſtate, they are not favour'd in Law, and if the Condition 
becomes impoſſible by the Act of God, the Eſtate ſhall not be 


| defeated or forfeited, and a Court of Equity may relieve to 


prevent the Deveſting an Eſtate; yer it cannot relieve to give 
an Eſtate that never veſted. And if the Party himſelf, who 
was Maſter of the Eſtate, and might have diſpos'd of it as he 
leas'd, is to be tied down to the Terms and Circumſtances 
had impos'd upon himſelf, and thoſe that claim or derive 
under him: Thoſe to whom he gives an Eſtate upon Terms 
and Conditions muſt ſtand much more oblig'd to the Per- 
formance of the Conditions and Circumſtances upon which it 
is given; and if the Condition becomes impoſſible, even by 
the Act of God, the Eſtate will never ariſe. But Condi- 
tions to reſtrain Marriages annex d to Legacies ſtand upon 
other Reaſons; becauſe Legacies being recoverable properly in 
the Eccleſiaſtical Court, where the Civil Law obtains, are here 
to be interpreted by the ſame Law, that there may be a Con- 
formity in the Laws that govern them : And by the Civil Law, 
theſe Reſtraints are odious and not binding, unleſs there be an 
expreſs Deviſe over, more than the Law implies, 
Sect. 5. As to the Manner in which the Agreement is to be 
carried into Execution, it is to be oblerv'd, that there are ſome 
Rules peculiar to certain Kinds of Agreements relievable only 


4 : in 
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m this Court. Others belong more properly to the Municipal 
Law. As for the firſt, Contracts are divided into Gainful or 
Chargeable. Gainful Contracts bring ſome Advantage to one 
Party gratis, and therefore in theſe, the Magiſtrate is oblig'd 
to proceed according to the ſtated Forms and Rigour of Law; 
for elſe a Man's Generolity might prove too great a Burthen to 
him, if he ſhould be bound to do more than he has expreſly 
declar d. But chargeable Contracts bind both Sides to an equal 
Share of the Burthen, for here we act, or give, in order to 
receive an Equivalent. So that they may well admit of Equi- 
ty in the Interpretation: Since the Obligation being mutual, 
neither Party ought to be over-burthen'd. And the Court of 
Chancery makes the ſame Difference between voluntary and 
mutual Agreements. And therefore the Intent of Marriage- 
Articles appearing to be a reciprocal Contract between them 
tor Settling each other's Claim ought not to be extended larger 
on one Side than on the other. But Equity will not carry a 
Covenant, being A free Gifr, beyond the Letter. 

Sect. 7. So alcho' Limitations of Eſtates, whether it were by 
Way of Truſt, or by Eſtate executed at the Common Law, 
are to be govern'd by the ſame Rule, and the Court muſt take 
the Words as they find them: Vet where Settlements are 
agreed upon valuable Conſideration, this Court will aid in ar- 
tificial Words, and make an artificial Settlement. As in the 
common Caſe of Marriage-Articles, where they are ſo penn'd, 
as that if a Settlement were made in the preciſe Words of 
them, the Huſband would be Tenant in Tail: Yet this Court 
will order it to be ſettled on the Huſband for Life only, and then 
upon the firſt and other Sons. For Articles are only Minutes 
or Heads of the Agreement of the Parties, and therefore ought 
to be ſo modell'd when they come to be carried into Execution, 
as to make them effectual according to the Intent. And if 
they come into à Court of Equity for a ſpecifick Execution, 
the Court will provide, not only for the Sons of that Mar- 
riage, by proper Limitations, but likewiſe for the Daughters. 
And even altho' a Settlement were actually made in Purſuance 
of ſuch Articles before Marriage, Equity will rectify it, in 
Favour of the Iſſue Female. 

Sect. g. But Equity will not interpoſe in Caſe of a bare 
Volunteer. And therefore in a Deviſe, if the Eſtate is executed, 
the Law mult take place: But if executory only, the Intent 
and Meaning is to be purſued. As if 4. deviſes Lands to 


Truſtees to pay Debts and Legacies, and then to ſettle the Re- 
N mainder 
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mainder on her Son B. and the Heirs of his Body, with Re- 
mainder over, and directs, that ſpecial Care ſhould be taken 
in the Settlement, that it ſhould never be in the Power of her 
Son to dock the Intail ; the Son ſhall be only Tenant for Lite, 
but without Impeachment of Waſte. And it is as ſtrong in 
the Caſe of an executory Deviſe for the Benefit of the Iſſue; 
as if the like Proviſion had been contain'd in Marriage-Articles. 
But had ſhe by her Will devis'd to her Sons an Eſtate-Tail, 
the Law muſt have taken place, and they have barr'd their 
Iſſue, notwithſtanding any ſubſequent Clauſe or Declaration in 
the Will, that they ſhould not have Power to dock the In- 
tail; for a Devile differs from Marriage-Articles in this Re- 
ſpect, that the Iſſue under Marriage-Articles claim as Pur- 
chaſers, but under a Will they are only Volunteers. 

Seck. 9. And as this Court is to enforce the Execution of 
Agreements, and regards the Subſtance only and not Forms 
and Circumſtances, it therefore looks upon Things agreed to 
be done as actually perform'd; as Money covenanted to be laid 
out in Land to be in Fact a Real Eſtate, which ſhall deſcend 
to the Heir. So where Money 1s agreed on Marriage to be 
laid out in Land, and {ſettled to the Uſe of the Huſband 
and Wife for their Lives, Remainder to their firſt and other 
Sons in Tail, Remainder to the Daughters in Tail, Remain- 
der to the right Heirs of the Huſband, provided, that if the 
Huſband died without Iſſue, the Wife might. make her Elec- 
tion, whether ſhe would have the Land or Money ; this Mo- 
ney is bound by the Articles, and fhall not be Aſſets to ſatisfy 
_ Creditors, but the Heir ſhalt have it, as the Land ſhould have 
gone in Cale the Money had been laid out according to the 
Articles; and here the Huſband having Iſſue at his Death, tho 
it died ſoon after, he could not be ſaid to die without Iſſue, 
ſo no Election could ariſe to the Wife. 

Sect. 10. But ſome ſay, that altho Money ſhall in many 
Caſes be confider'd as Land, when bound by Articles, in order 
to a Purchaſe: Yet whillt it remains ſtill Money, and no Pur- 
chaſe made, the {ame {hall be deem'd as Part of the Perſonal 
Eſtate of ſuch Perlon who might have alien'd the Land, 
in Cale a Purchaſe had been made. As if the Limitation 
were to be of the Lands, when purchas'd, to the Huſband for 
Life, Remainder to his intended Wife for Life, Remainder to 
firſt and other Sons in Tail, Remainder to Daughters, Re- 
mainder to the right Heirs of the Huſband ; this Money tho' 
once bound by the Articles, yet when the Wife died without 
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ITue, became free again, and was under the Power and Diſ- 
poſal of the Huſband, as the Land would likewiſe have been 
in Caſe a Purchaſe had been made purſuant to the Articles, 
and therefore would have been Aſſets to a Creditor, and muſt 
have gone to the Executor or Adminiſtrator of the Huſband; 
and the Caſe is much ſtronger, where there is a reſiduary Le- 
gatee. Yet there can be no Fine levied of Money in Truſtees 
Hands to be laid out in Lands. 

Sect. 11. But 2dly, We are to treat of ſuch Rules as belong 
more immediately to the Municipal Law: Since where there is 
no particular Motive for Equity to interpoſe; the Court of 
Chancery follows the Law. And here we may obſerve in ge- 
neral, that Interpretation is a Collection of the Meaning out 
of Signs molt probable : And theſe are Words, and other Con- 
jectures. As for Words; the Rules are well expreſs'd in the 
ancient Form of making Leagues, which appointed, that the 
Words ſhould be expounded fairly, in the common Senſe that 
the Words bore in that Place at that Time. And the Diffe- 
rence is apparent between Writs and Deeds, or Wills. For in 
adverſary Writs, nothing ſhall be demanded or recover'd, but 
according to its proper Signification: And therefore a reputed 
Name will not ſerve. But in Deeds or Wills they {hall be 
taken according to the common Intendment and Phraſe of the 
Country; and ſo in a Verdict, or an amicable Writ; as a 
Fine or Recovery. But as to Names, either of the Perſon or 
Thing, in Deeds and Wills, or amicable Writs, the general 
Rules are theſe, 1/7, Quod de nomine proprie non eſt curandum 
dum in ſubſtantia non erretur, and therefore a reputed or known 
Name is ſufficient, and this need not be Time out of Mind, 
as in Preſcriptions, but ſuch convenient Time as they may be 
known by ſuch Name in Vicineto where it is to be tried. 
2dly, Quod nihil facit Error nominis cum de corpore conſtet, and 
therefore where the Thing paſſes by Livery, preſentia corporis 
tollit errorem nominis. 3dly, If there be two of the lame 
Name, there the Intent ſhall be taken. 4thly, In Caſe of a 
Corporation or common Perſon, a Deſcription, which is vice 
nominis, is {ufficient, if the Perſon be ſo deſcrib'd, as he may 
be certainly diftinguiſh'd from other Perſons. As Heirs of the 
Body of J S. now living, is tantamount to Heir apparent. 
So, where he takes Notice in the Will, that others were his 
Heirs general: A Limitation to his Brother's Son by the Name 
of Heir Male, is a good Name of Purchaſe. But as all De- 


viſes to diſinherit an Heir at Law are to be taken ſtrictly, and 
SE the 
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the Words Heirs Males being a legal Term, where they ate 
not accompanied with any other Words to determine the Senſe 
otherwiſe, as Heir apparent, or Heir now living, Cc. the 
cannot amount to a ſufficient Deſcription of the Perſon, if 
there be another who is Heir general. But a Remainder to the 
Heirs Male of the Body of E. L. is good, tho' E. L. is living at 
the Time when the Remainder happen'd to take Place, and the 
Heir apparent ſhall take. 

Sect. 12. And not only the Place, but the Time is material; 
for the Contract takes Effect immediately, and therefore is to 
be interpreted as Matters ſtood at that Time. As in a Loan, 
the Value is to be eſtimated, as it was at the Time of the 
Contract. So in a Will, the Value of a Legacy of Sugars, 
payable ſuch a Year, after the Time is elaps'd, becomes a per- 
{onal Duty to be paid in Money here, of a mean Value of 
the Sugars there in that Year. So if a Settlement for a Join- 
ture is made in Purſuance of Articles, and there is a Covenant 
in the Articles, that the Lands are of ſuch a yearly Value, 
but it is omitted in the Settlement: Yet the Covenant ſhall 
be decreed in Specie, but the Value of the Lands are to be eſti- 
mated, as they were at the Time of the Jointure ſettled, and 
not according to the preſent Value, Rents being now much 
fallen every where, unleſs the Covenant had been, that they 
ſhould continue fo. But every Man is to ſuffer for his own 


Delay or Neglect. And therefore he who does not perform 


his Part of the Contract, at the Time agreed on by the Par- 
ties, or appointed by Law, muſt ſtand to all the Conſequences. 
As if 4. is bound to transfer Stock before the 3oth of Septem- 
ber to B. and the Time is paſt, and the Stock much riſen ; he 
ſhall ſtill be oblig'd to transfer ſo much Stock in Specie, at the 
Price it is now at, and account for all Dividends from the 
Time that it ought to have been transferr'd. 

Sect. 13. It is certain therefore, that when Words may be 
ſatisfied, they ſhall not be reftram'd further than they are ge- 
nerally us'd, but they are to be underſtood in their proper and 
moſt known Signification. But all the Clauſes of Covenants are 
to be interpreted one by another, in giving to each of them the 
Senſe which reſults from the whole; for it is one entire Deed 


which ought to agree with it ſelf, and all the Words take 


Effect by one Livery, and all tend to one End and Purpoſe. 
And all Deeds are but in the Nature of Contracts, and the 
Intention of the Parties reduc'd into Writing ; and the Inten- 
tion is chiefly to be regarded. In an Act of Parliament, the 

1 | Intent 
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Intent appearing in the Preamble ſhall control the Letter of 


the Law; (for the Preamble is as a Key to open the Meaning of 


the Act, tho' in Reality they are no Part of the Act, and in- 
troduc'd but of late Years;) and in Caſe of a Deed made in 
Purſuance of Articles, the Articles ſhew the Intent of the 
Parties as much as a Preamble can that of an Act of Par- 
liament. | | 2 
Sect. 14. And it is a general Rule, that ſeveral Deeds made 
at one Time, are to be taken as one Aſſurance; yet every one 
hath its diſtinct Operation to carry on the main Deſign. And 
therefore where a Man covenanted by Marriage-Articles to 
pay the Legacies charg'd upon his Wife's Eſtate, and gave a 
Statute, and allo a Mortgage of lus own Eſtate, to ſecure the 
ſame, and by an Indorſement upon the Mortgage, the ſame 
was to be void, unleſs the Wife's Eſtate was ſettled upon him 
for Life, Oc. according to the Marriage-Articles : This In- 
dorſement, tho' upon the Mortgage only, is {ſufficient to diſ- 
charge the Statute and Articles. Beſides they being all exe- 
cuted at one and the fame Time, the ſame Witneſſes, and 
Part of the ſame Agreement, are all to be look'd upon as bur 
one Conveyance. So where a Father put his Son Apprentice, 
and gave a Bond for his Fidelity, and at the fame Time took 
a Covenant from his Maſter, that he ſhould at leaſt once a 
Month ſee his Apprentice make up his Caſh; this Bond and 
Covenant ought to be taken as one Agreement, and therefore 
the Father ſhall be an{werable for no more than the Maſter 
could prove the Apprentice imbezzel'd in the firſt Month when 
the Imbezzlement began. "7 _ 
Sect. 15. But that which helps us moſt in the Finding out 
the true Meaning, is the Reaſon or Cauſe which mov'd the 
Will. And this is of the greateſt Force, when it evidently ap- 
pears, that ſome one Reaſon was the only Motive that the Par- 
ties went upon; which is no leſs frequent in Laws than in 
Pats. And here that common Saying. takes Place, That the 
Reaſon ceaſing, the Law itſelf ceaſes. So a Preſent made in Pro- 
ſpect of Marriage may be revok'd, and demanded back, if the 
Marriage does not take Effect, eſpecially, if it ſticks on that 
Side to whom the Preſent was made. And with this agrees the 


Practice of the Coutt of Chancery, where if a Term be rais'd 


for a particular Purpoſe in Purſuance of Marriage-Articles, 
when that Purpoſe is anſwer d, it ſhall fall again into the In- 


heritance, and ſhall not be Aſſets to pay any Debts, but what 
z : Of” "I bs affect 
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affect the Inheritance; as Bond-Debts, and Debts of a ſupe- 
rior Nature, and not {imple Contracts. 

Sect. 16. And the Matter which he is about, is always ſup- 
pos'd to be in the Mind of the Speaker: Altho' his Words 
ſeem to be of a larger Extent. As general Words in a Releaſe 
of all Demands, or the like, ſhall be reſtrain'd by the parti- 
cular Occaſion, and ſhall be intended only of all Demands 
concerning the Thing releas d. So the Limitation of the Truſt 
of a Term, which was the Huſband's, upon his Marriage with 
A. to himſelf for Life, Remainder as to a Moiety to 4. for 
Life, for her Jointure, Remainder to the Heirs of the Bo- 
dy of A. by him begotten, Remainder as to the other Moiet 
to the Children of the Body of 4. muſt be intended the Chil- 

dren of that Marriage, and not as a Proviſion for any Child of 
her's by any other Huſband. So the Condition of a Recog- 
nizance ſhall be qualified in Equity, according to the Intent 
and Equity of the Caſe for which it was given. 

Sect. 17. And from the Regard that the Law it ſelf gives 
to the Intention of the Parties, it 1s that where there is a Fine 
by Way of Render, there ſhall be no Dower, and ſo a Rent 
or Recognizance ſhall not be extinguiſh'd, by levying a Fine 
to the Party. And altho' a Fine and Non-claim is a good Bar 
to an Equity of Redemption, or to a Bill of Review; yet it 
would be otherwiſe where levied upon the Making of the 
. Mortgage only to ſtrengthen the Security. But there are ſome 
Caſes where Equity will carry the Conveyance further than 
| he intended it upon apparent Equity: As if a Tenant in Tail 
confeſs a Judgment, c. and ſuffer a Recovery to any colla- 
teral Purpoſe, that Recovery ſhall enure to make good all his 
precedent Acts and Incumbrances. 

Set. 18. And where Words, if taken literally, are likely 
to bear none, or at leaſt an abſurd Signification, to avoid ſuch 

an Inconvenience, we may deviate from the receiv'd Senſe of 
them; for the Agreement of the Parties is the only Thing 
which the Law regards in Contracts. And it is a known Rule, 
that a Man's Act ſhall not be void, if it may be good to 
any Intent: For every Deed is made for ſome Purpoſe. So 
that for the Neceſſity, ne res pereat, where there is no other 
Way of fatisfying the Will and Intent, the Words may be ta- 
ken in the moſt extenſive and improper Senſe. As a Rent or 

Reverſion of Tithes, will paſs by a Deviſe of all his Lands. 
So a Truſt to raiſe out of the Profits implies a Sale, eſpecially 
4 | if 
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if it cannot be raisd conveniently within the Time limited. 
Otherwiſe if it be of the annual Profits. 

Sect. 19. Laſtly, There is a Difference between Teſtaments 
and Deeds. For in Teſtaments it is only one Perſon who 
ſpeaks, and his Will ought to ſerve as a Law, of which every 
Part ſhall ſtand together, if it may; and therefore if a Man 
in the firſt Part of his Will deviſe his Land to J. S. and in 
the latter Part to J. N. they ſhall have a joint Eftate: Or if 
in the latter Part, he had devis'd a Rent of it to F. N. this 
ſhould have been conftru'd firſt a Deviſe of the Rent to . N. 
and afterwards of the Land to J. S. charg'd with the Rent. 
For a Will is for the Benefit of the Teſtator, and at moſt im- 
plies only a Conſideration of Love and Affection, and there- 
fore ſhall not be taken ſtrongeſt againſt the Teſtator, or moſt 
beneficial for the Deviſee, but equally. But a Deed imports 
a valuable Conſideration, and is for the Advantage of the 
Grantee alone: And therefore if there be any Doubt in the 
Senſe, the Words are to be taken molt forcibly againſt the 
Grantor, that he may not by the obſcure Wording find Means 
to evade it. And the Grantor cannot by any Act of his dero- 
gate from his Grant, or contradict in the latter Part what he 
has paſs d by the Premiſſes, for his Act ſhall be conftru'd moſt 
forcibly againſt himſelf. And the latter Part may qualify and 
explain the Premiſſes, or enlarge them; for no Word ſhall be 
rejected that may properly ſtand; but not abridge, or contra- 
dict, or control them; for this would be repugnant. But this 
is meant only of divided Clauſes: For of one Clauſe carried 
on with a Connection till the Whole is fini{h'd, the Law is 
otherwiſe. And indeed in one Sentence it is in vain to imagine 
one Part before another, ſince the Mind of the Author compre- 
hends them at once. | . 

Sect. 20. And ſo much for the Diſcovery of the Meaning 
where the Conſent is declar'd by expreſs Signs. Yet ſome- 
times it is ſufficiently gather d from the Nature and Circum- 
ſtances of the Buſineſs it ſelt. What we molt commonly meet 
with of this Kind is, that when ſome principal and leading 
Contract has been enter d upon by expreſs Agreement, ſome 
other tacit Pact is included in it, or flows from it, as we cannot 
but apprehend upon conſidering the Nature of the Affair. It 
is upon this the Principle of Law is founded, that when ever 
the Law, or the Party, giveth any Thing, it giveth implicitly 
whatever is neceſſary for the Taking and Enjoying of the 
ſame. But Things appendant, appurtenant, or regardant, do 

nor 
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not paſs without the Words cum pertinentiis; becauſe they are 
not expreſs'd nor implied by Law in the Grant. And there is 
no Sort of Covenant in which it is not underſtood, that the 

one Party is bound to deal honeſtly and fairly by the other, 
and to do whatever Equity may demand. As if the Price be 
omitted, it is to be eſtimated at the common Rates. So the 
Time of Payment or Delivery being added only in Favour of 
him who is oblig d, he is bound to do it, or pay, immediately, 


if it requires a neceſlary delay. So if the Place be omitted, it 


{hall be deliver'd at the Place, where it happens to be at the 
Time. In the ſame Manner moſt Covenants leave ſome light 
Exceptions and Conditions to be underſtood. But in all theſe 
it is ſtrictly requir'd, that not ſo much as one probable Con- 


jecture appear to the contrary, Tale oportet fit quod pro naturd 
actus credi debeat exceptum. For otherwiſe it would be ealy to 


thruſt a troubleſome Obligation upon a Man againit his Will. 


And were too great a Licence given to thele ſecret and implied 
Reſerves, there is ſcarce any Covenant which might not be ei- 


ther annull'd or evaded by them. 


BOOK II. 


AP © 


Set. 1. VN JE will now proceed to ſome of the particular 
Kinds of Agreements, which occur moſt uſually 

in Chancery. And iſt, Of a Depofirum or Truſt, to which 
this Court owes its Original, and which, if well conſider d, will 
{till be found to make the principal Buſineſs here. For who 
ever has the Poſſeſſion of Goods or Lands, either hath the ab- 
ſolute Property or Eſtate in them, by a ſufficient Title; or, 
ſo far as this is wanting, is conſider d as a Truſtee for the 
true Owner. And no Man can be depriv'd of his Eſtate and 

Property, but with his Conſent, or by Order of Law; as by 
| ſome Contract or Conveyance, or by a Forfeiture for ſome 
Crime, or Want of Claim in due Time, or for {ome other 
Default or Negligence in him. And therefore if a Man pays 
Money upon a Miſtake, it not being intended as a Gift, the 
Receiver ſhall take it only in Truſt for him that paid it. And 
he may recover it back again even at Law. But if the Pay- 
ment were upon an illegal Contract, the Law will not en- 
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courage ſuch Engagements ſo far, as to help him again to his 
Money; tho' if it were unlawful only on the Part of the Re- 
ceiver, it might be otherwiſe. And the ſame Rules may be 
applied to all other Engagements. 

| Set. 2. Now an Uſe is a Truſt, or Confidence, which is 
not iſſuing out of the Land, but as a Thing collateral, annex- 
ed in Privity to the Eſtate, and to the Perſon concerning the 
Land, viz. that Ceſtuy que Uſe ſhould take the Profits, and that 
the 'Terre-Tenant ſhould make Eſtates according to his Direc- 
tion, and plead ſuch Pleas as he ſhould ſupply him with at 


| the Colts and Expence of the Ceſtuy que Uſe. So that the Ceſtuy 


que Uſe had neither Fus in re nor ad rem, i. e. neither a Right 
in Poſſeſſion, nor in Action; but only a Confidence and Truft 
which the Common Law, tho' it took Notice of, would not 
protect, nor give him any Remedy for it; but his Remedy 
was only by Subpena in Chancery. And if the Feoffees would 
not pertorm the Order of Chancery, then their Perſons were 
to be impriſon'd for the Breach of the Confidence, till they 
did perform it. For Chancery will not ſuffer a Right in Con- 
{cience to be without a Remedy; and the firſt Feoftment ſhall 
not come in Examination, but only whether in Conſcience 
the Intent ought not to be perform'd. 

Sect. 3. But theſe Uſes proving a great Grievance to the 
Kingdom, and therefore efteem'd odious in the Law, they 
being founded uſually in Fraud, to evade the Statutes of 
Mortmain, or to prevent Forfeitures, or the Wardſhip of the 
Heir, or juſt Debts, and the like; for they were accounted in 
Law neither Chattel, nor Hereditament, and were no Aſſets 
to the Executor or Heir, neither could they be forfeited ; the 
Statute of 27 H. 8. cap. 10. to prevent theſe Inconveniences, 
hath ſince executed the Poſſeſſion to the Uſe, ſo that ſuch 
Uſes have now the ſame Qualities, as Eſtates at Common 
Law, and a Rent may be reſerv'd out of them. And there 
ſhall be a Tenancy by the Curteſy of ſuch an Eſtate veſted, 
and it ſhall be Aſſets; for the Uſe and Poſſeſſion paſs by Vir- 
tue of the Statute both together in one Inſtant, tanquam uno 


flatu. And a Bargain and Sale of an Eſtate for Years is ca- 


pable of Releaſe by this Statute, and ſo is the conſtant Prac- 
tice: Which Method of Conveyance, was firſt devis'd by 
Sir Francis Moor. Yet actual Poſſeſſion is not in the Ceſtuy que 
Uſe by this Statute; neither upon ſuch a Seiſin can he main- 
tain an Ejectment, for it is impoſſible an Act of Parliament 
ſhould give any more than a civil Seiſin. And Mr. Ney was of 

P Opinion 
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Opinion, that this Conveyance by Leaſe and Releaſe could ne- 
ver be maintain'd, without the actual Entry of the Leflee, as 
the ancient Courſe was: And in the Cafe of a Common Law 
Leaſe, this may perhaps be true, for the Eſtates are not divided 
till then, and ſo no Privity. | 

dect. 4. Yet, notwithſtanding this Statute, there are three 
Ways of creating an Uſe or a Truit, which {till remains a 
Creature of the Court of Equity, and ſubject only to their 
Control and Direction. iſt, Where a Man leiz'd in Fee, raiſes 
a Term for Years, and limits it in Trutt for 4. Cc. for this 
the Statute cannot execute, the Termor not being ſeiz d. And 
the Law is the ſame of Annuities, and perſonal Chattels; for 
the Statute intended to remit the Common Law, and Chattels 
might ever pals by Teſtament or Parol only. And the Word 
(Perſon) excludes all dead Ules, which are not to Bodies living 
and natural. 2dly, Where Lands are limited to the Uſe of 4. 
in Truſt to permit B. to receive the Rents and Profits; for the 
Statute can only execute the firſt Uſe. And the Common 
Law rejected the ſecond Ule as void, but Chancery conſider'd 
the Intent of the Conveyance. za, Where Lands are limit- 
ed to Truſtees to receive, and pay over the Rents and Profits 
to ſuch and ſuch Perſons: For here the Lands mult remain in 
them to anſwer theſe Purpoſes. Otherwiſe they would be the 
Truftees, contrary to the expreſs Words of the Will or other 
Conveyance. 

Sect. 5. And the Statute did no more, in executing the 
Poſſeſſion to the Uſe in the ſame Plight as he had the Ule, 
than Equity would have done before. So that Ulſes are rais'd 
by the fame Conveyances and Agreements, as before the Sta- 
tute. And as at Common Law, they being a Creature of E- 
quity, that is, only an equitable Right or Conſcience, and 
no Poſſeſſion, are guided entirely by the Rules of Equity, and 
not ſubject to the Rules of Common Law, tho' in a Deed. 
For the Operation of the Statute is, by bringing the Poſſeſſion 
to the Uſe, and not the Ule to the Poſſeſſion. So that altho' 
after they are executed by the Statute, Uſes ſeem not to differ 
from the Poſſeſſion: Yer before they are govern'd by Equity, 
and the not Regarding this, but ſtriving to conſtrue them by 
the ſtrict Rules of Common Law, was the Cauſe of many er- 
roneous Opinions, both betore and after the Statute. 
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G 


Secb. 1. NOW an Uſe at Common Law might be created 

two Ways. 1/}, By the Intent of the Parties 
upon Tranſmutation of the Poſſeſſion. Or 24%, By an A- 
greement made upon an effectual Conſideration, without 
Tranſmutation of Poſſeſſion. The Intent, upon Tranſmuta- 
tion of the Poſſeſſion, might be declar'd by Writing, or 


by Parol. For the Uſe was there according to the Intent, 
and no Matter how that Intent was manifeſted. Since an Uſe 


is but a Truſt, which is not like Land, for Land cannot paſs 
without Livery; but an Uſe one may give or deviſe at his 
Pleaſure by nude Parol, for a Deviſe is as a Gift. And fo the 
Practice was before the Statute of Wills, to put their Lands 
in Uſe, that they might paſs without Livery. And the Li- 
mitation of the Uſes was to be by him who had the Eſtate 


in the Land according to his Intenc. For if no Intent was 
expreſs d, nor Conſideration effectual implied, the Uſe aroſe 


to the {ame Perſon who gave the Eſtate, according to ſuch In- 
tereſt as he convey'd. And the Uſe enſu'd the Ownerſhip of 
the Land, without having Regard to Eſtoppells, which are ad- 
verſe to Truth and Equity. For the Conveyance ſtanding 


indifferent, the Chancery thought it belt to put the Proof up- 


on him, who took the Poſſeſſion; and if he fail'd, would have 
compell'd a Re-conveyance. But where there was an expreſs 
Conſideration, an Uſe limited contrary to it was void. As if 
upon a Sale or Leaſe with Rent referv'd, the Uſe were limited 
to the Vendor or Leſſor. Otherwiſe of a Conſideration im- 

lied: As in a Deviſe to an Uſe, the Ule may be executed, if 
the Intent of the Deviſor appear to be ſo. Yet a Deviſe im- 

orts a Conſideration in it ſelf, and therefore cannot be averr'd 
to be to the Uſe of another than of the Deviſee, or for a 


Jointure, unleſs it be exprels'd in the Will. 


Sect. 2. An Agreement to raiſe an Equity to have the Land 
ought to have an effectual Conſideration; as Money, Pains, and 
Travel, Marriage, or natural Affection. For an Ule will not a- 
riſe either by Deed, or Deed inrolld, without an actual Conſide- 
ration: Altho' a Deed, for the Solemnity, imports a Conſidera- 
tion in Law, And there are two Sorts of good Conſideration; 
4 Conſideration of Nature and Blood, and a valuable Conſide- 
ration. But there is this Difference between them, that Money 

may 
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may be erven by one, in Conſideration of all the Eſtates; for it 
being given for them, they are made Parties to the Conſideration: 
But natural Affection will not raiſe an Uſe to a Stranger to the 


Conſideration. And this is the Reaſon, that a general Power 


in ſuch Cale to limit L ſes to any Body is void. So that a Li- 
mitation afterwards, tho' to his Daughter, is not good: For a 
good Execution will not profit, where the Conſtitution is defec- 
tive. And in a Covenant to ſtand ſeizd, where the Conſidera- 
tion is general, and the Perſon incertain, no Averment can be 
taken: But when the Perſon is certain, ſuch an Averment 
may be taken as ſtands with the Deed. And ſo where the Con- 
ſideration 1s particular and certain, as of brotherly Love or 
Advancement of his Blood; there the Perſon by Matter ex poſt 


facto, may be made certain. And altho' there be a Conſidera- 


tion exprets'd, yet any other may be taken, as ſtands with it, 
and is not repugnant. But it matters not whether the Conſi- 


deration be paſt, preſent, or future: Only a Conſideration ex- 


ecutory will not raile an Ule, till it be executed. Neither in 
a valuable Conſideration is the Quantum regarded in Law. 
Nor any Averment allow'd to the Heirs, that the Conſidera- 
tion expreſs d was falſe, or not paid; for he is eſtopp'd by 
the Deed. And upon thele Conſiderations, if any Agreement 
be made by the Owner of the Land, this Agreement makes a 
ſufficient Equity, for thoſe to have the Land to whom it is 
appointed by the Agreement. For if an Equivalent be given, 
tho the Contract be not executed with all the Formalities of 
Law: Yet in Equity the Uſe of the Lands ought to be in the 
Purchaſer. And ſo if a Man parts with any Lands in Advance- 
ment of his Iſlue, and to provide for the Contingencies, and 
neceſſary Settlements of his Family, it is fit the Chancery 


ſhould make ſuch Conveyance good, tho they want the Cere- 


monies of Law, ſo as they may beſt comply with the Peace of 
Families; for their Eſtabliſhment is Part of the Nature and 
End of Government. But if I bargain and ſell Land to my 
Son, no Uſe ariſes unleſs there be a Conſideration of Money; 


for ſelling, ex wi termini, ſuppoſes my transferring a Right of 


lumething for Money the common Medium of Commerce. 
And if there be no ſuch Conſideration, it may be an Ex- 
change, a Covenant: to ſtand ſciz d, a Grant, Oc. but it can 
Le no Sale. h 

Sect. 3. And it was much controverted at firſt, whether a 


Deed were neceſſary to the Raiſng of an Uſe? In a Bargain 
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and Sale, it was agreed on all Sides, not to have been requir d 
ar Common Law; by Reaſon of the Conſideration given for 
the Land; and that was the Cauſe why the Fee - ſimple would 
pals there, without the Word Heirs. And it was faid that a 
Man's Blood, and the Building up a Family, is of more Va- 
lue to him than his Money. And where throughout the 
whole Body of the Law {ſhall it be ſeen, that to any Thing 
which may paſs by Contract, there needs any other Thing 
than the Words, which make the Contract, as Writing, or 
the like, teſtifying it? And that the Law was ſo, appears by 
the Statute of 27 H. 8. which was made to alter it as to the 
Freehold in Bargains and Sales; but by an Exception at the 
End of the Statute, London is as it was at Common Law. 
And Uſes in ſuch Cafes, in Reſpect of Marriage, which is al- 
ways a Thing publick and notorious, were for the Solemnity 
left at Common Law : And not . d, as the Bargain and 
Sale, which by common Preſumption may be made more ſe- 
cretly and eaſily. Yet notwithſtanding theſe Reaſons, this 
Point hath been ſince clearly determin'd otherwiſe; for the 
Miſchief that would follow, if an Uſe ſhould ariſe without 2 
{ſettled Reſolution, manifeſted by a Deed. 

Sect. 4. And now by Stat. 29 Car. 2. altho' a Leaſe for three 
Years, Oc. may be made by Parol: Vet when it is made 
in Writing, the Truſt of that Leaſe cannot be declar'd by Pa- 
rol. But a Confeſſion of a Truſt in an Anſwer for the Wife 


And Children, tho' no Proof of it, will be good in Equity. 


So if the Son prevails upon the Mother, to get the Father to 
make a new Will, and make him Executor in her Stead, pro- 
miſing himſelf to be a Truſtee for the Mother; this will be 
decreed a Truſt for the Wife, on the Point of Fraud, not- 
withſtanding the Statute of Frauds and Perjuries. 

S:&. 5. Alſo the Declaration of Uſes ought to have a clear 


and apparent Intent, and not to be upon general Words, or 


Words ſpoken in futuro, (for theſe are executory, and found 
only in Covenant) but = adviſedly, and in preſenti, 
which is an immediate Gift. The Words mult likewiſe be de- 


 claratory, and not obligatory ; tor then they have another Ef- 


fect. 24%, The Declaration muſt be certain; for elſe there 
would be no Certainty of Inheritances. And this Certainty 
ought to be principally in three Things, viz. in Perſons to 


whom, in Lands, Oc. of which, and in Eſtates by which 


Uſes ſhall be transfer'd and declar'd. And if Certainty is 
wanting in any of theſe, the Declaration is not ſufficient. 
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34ly, The Declaration muſt be precedent or preſent, and per- 
ject and compleat, and not as a Communication in Refe- 
rence to Matter to be put into Writing after. Yet a Deed 
ſubſequent may declare the Uſes of a Recovery, Cc. prece- 
dent; becauſe in Judgment of Law, it purports againſt the 
Maker and his Heirs, viz. by Eſtoppel, ſince nothing appears 
to the contrary, that there was a certain and compleat Decla- 
ration of the Uſes of the Time of the Recovery, Cc. 

Se. 6. And where the Uſes of a Recovery are declar'd by 
Deed precedent, no new or other Uſes can be averr'd by Pa- 
rol; for nothing veſts till the Recovery be had, and then the 
Parol Declaration ſhall not control the Deed precedent, but 
all Parties are eſtopp'd to aver the contrary. And in Caſe 
of a Deed precedent, if the Party ſet up other Uſes, he 
muſt confeſs and avoid; for unumquodq; diſſolvitur eo ligamine 
quo © ligatum eſt. 2d4ly, Bur if there be two Deeds, the laſt 
ſhall ſtand, and not both; for it would be contrary to the 
Intent of the Parties to make an Hotchpot and Commixtion of 
them, which by their Creation were diſtinct, and ſeveral, in 
Time, Perſons, and Eſtates. 3dly, This is intended where the 
Fine or Recovery is purſuant; for if they vary, there is 
Room and Occaſion given to inquire and receive Informa- 
tion, that the old Agreement was relinquiſh'd. And by the 
{ame Reaſon, that the Uſe of a Fine may be declar'd by 
Parol upon an original Agreement, it may alſo, where the 
original Agreement is relinquiſh'd. Yet without ſuch A- 
verment the Fine {hall be intended to the Uſe of the ſaid 
Agreement, notwithftanding the Variance. 4thly, But where 
they are by Deed ſubſequent, new, or other Uſes may be 
averr'd, without ſhewinꝑ the Deed, tho' there be no Variance : 
Becauſe there was an intermediate Time, when there might 
be ſuch Agreement made. And the Uſes ariſe by the Re- 
covery according to that Agreement, and cannot be diveſt- 
ed by any Declaration by Indenture ſubſequent; and if 
a Deed ſubſequent be ſet up, the other may traverſe thoſe 
Uſes. | 


CAP. III 


Seck. 1. NUT altho' Uſes are no more than an equitable 

Right to the Land, and to be determin'd only in a 

Court of Equity: Yet Equity often follows the Law, and ef; pe- 
cially in voluntary Conveyances, or where there is no parti- 
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cular Reaſon to favour one Side rather than the other. There 
is 2 known and eſtabliſh'd Difference therefore between the Li- 
mitation and Creation of Uſes. For in their Creation the In- 


tent of the Parties is chiefly to be regarded: And if the In- 


tent is manifeſt, tho void, yet the Conveyance ſhall never 
take Effect any other Way. As if Uſes are limited upon the 
Eſtate intended to be transferr'd, or there be any other Cir- 
cumſtance in the Deed that ſhews he deſign'd to paſs it at Com- 
mon Law; becauſe the Intent is the great Director of Uſes; 
and no Conſtruction can be made againſt the Intent apparent. 


Vet the preciſe technical Words of Bargain and Sale, or Cove- 


nant to ſtand ſeiz d, are not requir'd to raiſe an Uſe: But any 
Words ſufficient to ſhew the Intent, or that are tantamount 
with good Conſideration, will do. And the Judges have more 
Regard for the Subftance, than the Shadow and Form, and 
will make a Man's Intent good in paſſing his Eſtate, if by 

any lawful Means it may take Effect. 
ect. 2. But as Forms and technical Words in Conveyances 
are appointed by Law for the general Peace and Quiet, the 
Words of Limitation of Eſtates muſt be the ſame by Way of 
Uſe, as in a Feoffment, and fo in all common Aſſurances; 
and thus Uſes differ from a Deviſe. For there, any Words 
which ſhew the Intent are ſufficient, if it could be made good 
by any Conveyance in his Life-time ; becauſe the Law intends 
the Deviſor to be inops confilii, Wills being uſually made in ex- 
tremis. So that any Words which ſhew the Intent, that the De- 
viſee ſhould have the Land for ever, will make a Fee - ſimple 
without the Word Heirs, as in perpetuum, or paying where the 
Payment is of a Sum in Groſs, and he may not be able to 
pay it out of the Profits. So where he has Power to give a 
Fee, he is conſtru'd to have one, unleſs he has an expreſs E- 
ſtate divided from the Power. And in general, where-ever 
Lands are devis'd for a ſpecial Purpoſe, or for Payment of 
Debts, or the like, without any Words of Limitation ; he 
ſhall have an Eſtate to anſwer that Purpoſe, by Implication 
of Law. So where A. having only a Remainder in Fee after 
an Eſtate-Tail to B. deviſes all the Houſe call'd the Bell Tavern, 
to C. without ſaying for what Eſtate, the Fee paſſes, other- 
wiſe C. ſhould have nothing. And altho' in a Deed, an Impli- 
cation is never admitted, neither ſhall there ever be croſs Re- 
mainders upon Conſtruction of it: Yet in a Will it is other- 
wiſe. But there muſt be an expreſs Intent to be collected 
out of the Words, or a neceſlary Implication, or elſe the 
Heir 
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Heir at Law ſhall not be dilinherited ; for his Title is clear, 
and not to be doubted of. | 

Sect. z. So if the Intent of the Teſtator may be collected 
out of his Will, that he defign'd an Eſtate-Tail, tho' the Word 
(Body), which properly creates an Eſtate-Tail, is left out, yet 
it is an Eftate-Tail. As if Lands are devis'd to one, and if 
he dies before Iſſue, or not leaving Iſſue, or not having a Son, 
all theſe Limitations create an Eſtate-Tail. And the Meaning 
of the Teſtator is to be ſpelt out by little Hints, and no Word 
to be rejected which may poſſibly be made to ſtand. And there- 
fore a Deviſe to a Man and the Heir of his Body, tho' in the 

ſingular Number, or to the Iſſue of his Body, is an Eſtate- 
Tail, if he had none at the Time that might take jointly with 
him, according to the Rule of Law, the Gift being imme- 
diate. For Heir is nomen operativum © colleftivum, and chief 
in a Will, {hall be taken in its full Extent, and then it reaches 
the molt remote Heir. 

Sect. 4. Ard whenſoever the Anceſtor takes an Eſtate for 
Life, and after a Limitation is made to his right Heirs, the 
right Heirs ſhall not be Purchaſers. And no Difference where 
the Law creates the Eſtate for Life, and when the Party, or 
where there is an intervening Eſtate, eſpecially if not of Free- 
hold. And as Anceſtor and Heir are cor-relative as to Inheri- 
tance, ſo are Teſtator and Executor as to Chattels ; and there- 
fore a Remainder of a Term to the Executor veſts in the 
Teſtator. Nor will the Intention, tho? in expreſs Words, con- 
trol the Operation of Law upon the Words expreſs'd. As 
where the Anceſtor has an Eſtate for Life given to him ex- 
preſly, a Limitation after to his Heirs, or to the Heirs Male 
of his Body, puts the Eſtate of Inheritance in himſelf: Other- 
wiſe, perhaps of Heir Male only in the ſingular Number, eſ- 
pecially if there be Words of Limitation after it. And tho 
there be a Difference in Words, when the Land of Freehold 
is devis'd to one for Life, the Remainder to his Heirs, me— 
diately or immediately; and where a Term is ſo devis'd, the 
Difference is in Words only, for the Teſtator's Meaning is the 
{ame. And new Eſtates, Jointures, and Settlements are of long 
Terms, and a Similitude is between them, c. 

Se. 5. There ought allo to be one univerſal Rule of Pro- 
perty in the Realm, the fame in Chancery as at Common 
Law. And therefore the Rules to prevent Perpetuities are the 
Policy of the Kingdom, and mult take Place in a Court of E- 
quity, as well as in any cther Court; and it is an undeniable 

4 | | Reaſon 
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Reaſon againſt any Settlement. So that there can be no ſucli 
Thing as a perpetual Limitation of a Freehold. And if there 
be a Devile over to a Charity, in Cafe he go about to alien, it 
will not avail or make the Condition good: However, there 
ought to be a ſtrict Settlement made, and the Intent follow'd 
as far as the Rules of Law will permit. Nor can a Deviſe di- 
rect an Inheritance to deſcend againſt the Rules of Law, as to 
the Heirs Male in Fee; for what could not be made valid by 
any Act executed in his Life-time, cannot be good in a De- 
vile. And therefore a Term limited to a Man and his Heirs, 
{hall go to the Executors. So a Will in Dutch or Latin 
muſt be ſo fram'd, as to paſs an Eſtate according to the 
Rules of our Law ; for a Will or other Act of the Party cans 
not rule the Law, but the Law rules them. 

Set. 6. But fo long as it may be made conſiſtent with the 
Rules of Law; the Deviſe ſhall not be impeach'd. And there- 
fore, altho' a Freehold cannot be granted in futuro, by a Con- 
veyance in his Life-time : Yet where a Man in his Will gives 
a future Eſtate to ariſe upon a Contingency, and does not part 
with the Fee at preſent, but retains it, this is not againſt 
Law. For by the Common Law, one might deviſe that his 
Executor {hould fell his Land, and in ſuch Cafe the Vendee is 


in by the Will, and the Fee deſcends to the Heir in the mean 


Time; and of the {ame Nature with theſe are ſpringing Uſes. 
But as for ſpringing Uſes, like executory Deviſes, they are ei- 
ther preſent or future. If preſent; the Party muſt be in eſſe 
& capax at the Time; for it ſhall take Effect according to 
the Intent or not at all. As a Feoftment to the Right Heirs 
of B. is not good as to a ſpringing Uſe; becauſe it is by 
Way of preſent Limitation, & non eſt Heres Viventis: Other- 
wile if it were future, as to the right Heirs of B. after his 
Death, & fic nota diverſitatem inter verba de præſenti, & verba 
de futuro. 2dly, If future, they mult ariſe within a reaſon- 
able Time; as a Feoffment to the Ule of A. after the Death of 
B. without Iſſue, within twenty or thirty Years, or the Com- 
paſs of a Life or Lives, is good, as a ſpringing Uſe, and the 


whole Eſtate remains in the Feoffor in the mean Time; for 


let there be ever ſo many, it is but one Life, and mult have 
an End. But a ſpringing executory Ule, after a Dying with- 
out Iſſue, the Law will not expect. Nor can it be limited 
after a Fee; for after ſuch a Diſpoſal, nothing remains in the 
Owner to limit. But there may be two concurrent Contin- 
gencies, and not expectant one after the other; as where the 

R Deviſor 
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Deviſor parts with the whole Fee- ſimple, but upon ſome Con- 
tingency qualifies that Diſpoſition, and limits another Fee, 
which is altogether new in Law. And the vultimum quod fit of 
a Fee upon a Fee in the Limitation of an Uſe, is not yet 
plainly determin'd. It may be extended further than a Lite 
or Lives, as to a Year after, and the true Rule is to ſtop 
when it proves inconvenient. Nor is there any Danger of a 
Perpetuity from theſe Uſes, as from executory Deviſes; for all 
Uſes as well in eſſe, as otherwite, may be deſtroy d by the Alte- 
ration of the Eſtate to one againſt whom the Remedy fails in 
Equity, there being no Confidence expreſs d or implied. But 
every executory Deviſe is a Perpetuity, as far as it goes, that 
is an Eſtate unalienable, tho all Mankind join in a Convey- 
ance. And it is to be remember'd, that as an executory De- 
viſe is never after a Freehold, but it is conftru'd a contingent 
Remainder ; becauſe it is admitted only for the Neceſſity, and 
to {ſupport the Intent, as after a Term for Years, or the like, 
upon which a contingent Remainder cannot depend by Reaſon 
of the Abeyance of the Freehold : So there is the fame Diffe- 
rence between a future Ule and a contingent Remainder, by 
| Way of Ule. 


C AP. IV. 


Sz. 1. DU T further, Where the Intent of the Parties does 
| not ſpecially appear, it is intended to agree with 
the Rules of Law. And therefore the Chancellor, in Caſe of 
an Uſe, often adjudg'd by Imitation of the Rules of Law, and 
according to the Nature and Quality of the Land; as in Cafe 
de poſſeſjione fratris, Borough Engliſh, Gavelkind, Lands on 
the Mother's Side, Cc. for Chancery will conſult with the 
Rules of Law, where the Intention of the Parties does not 
fpecially appear. So the Widow of the Ceſtuy que Truſt of a Co- 
pyhold Eſtate, ought to have her Free Bench or Widow's E- 
Hate, as well as if the Huſband had had the legal Eſtate in 
him: And there it may be ſaid, that Aquitas ſequitur legem. So 
a Tenant by the Curteſy, fhall be decreed of a Truſt as well 
as of a legal Eſtate» But Dower is not allow'd out of a 
Truſt Eſtate, nor was it anciently of an Uſe, and molt Eſtates 
being then in Uſe, was the firft Occaſion and Original of 
Jointures : Tho no Manner of Reaſon can be given for it, it 
it were Res integra, but the Authorities are clearly fo, and ir 
would overturn many Settlements to make an Alteration in it. 

| 1 | Sect. 2. 
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Sect. 2. Upon the ſame Kind of Reaſoning it is, that a 
Truſt of a Term mult go as the Term at Law would have 
done by the like Limitations, and if it be given to two joint- 
ly, as Survirorſhip would have taken Place at Law, it muſt 
do the fame in Equity: Yet the Advantage of Survivorſhip is 
againit Equity; but the Judges will have it ſo even in a Deviſe 
to Executors. And the Diſtinction ſeems to be, where two 
become joint - tenants, or jointly intereſted in a Thing by Way 
of Gift, or the like, there the ſame ſhall be ſubject to all the 
Conſequence of Law; for in Favour of Volunteers, there is 
no Reaſon for Equity to interpoſe. But as to a joint Under- 
taking in the Way of Trade, or the like, it is otherwiſe; and 
the Cuſtom of Merchants is extended to all Traders to ex- 


clude Survivorſhip. 
Sect. 3. Yer Terms are admitted to attend the Inheritance 


to protect it for Purchalers; and this came up in Queen Eliza- 


beth's Reign, ſince the Way of limiting Terms in Mortgage 


came in Ute. Theſe Truſts of Terms attending on the Inhe- 


ritance, tho' entail'd, were not within the Statute de donrs, and 
might be alien'd by the Parties; but of 'Terms m Groſs not, 
and therefore the Judges would not admit of their being en- 
taild. And a Term attendant becomes in Groſs, when it fails 
of a Freehold and Inheritance to {ſupport it, and is divided 
from the Inheritance by different Limitations, or the like. 
The Truſts of a Term in Groſs therefore can be limited no 
otherwiſe in Equity, than the Eſtate of a Term in Groſs can 


be limited in Law ; for they are not for ſetting up a Rule of 


Property in Chancery, other than that which is the Rule of 
Property at Law. So that the Rules are the ſame in Equity in 
Caſes of Truſts of Terms, as in Deviſes at Common Law. 
Sect. 4. But a Difference between a Chattel and Inheritance, 
is a Difference only in Words, and not in Reaſon of the Na- 
ture of the Thing. For the Owner of a Leaſe has as abſolute 
a Power over his Leaſe, as the Owner of an Inheritance over 
his Eſtate; and where no Perpetuity is introduc'd, nor any In- 
convenience does appear, there no Rule of Law 1s broken. 
A Term may therefore be limited to twenty ſuccceſſively for 


Life, if all in Being together, becauſe they muſt all wear out 


in a little Time. And ſo it is a good Limitation, where the 
Contingency is circumſcrib'd within the Space of twenty-one 
Years, or the Compals of a Life, and one Step further, viz, 
to the firſt Son, tho' not in eſſe, at the Time. And fo jult 


and reaſonable is this Allowance to make Proviſion for Fami- 
y 


* + 
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lies, that where the common Lawyers have complain'd, that 
this Court did encroach upon them, it may on the contrary 


be retorted, that they ought rather to confeſs themſelves be- 
holden to this Court for * Rules in Equity. 


Sect. 5. And it is no ſtrange Notion at Law, that long 


Terms for Years ſhould attend and wait on an Inheritance, in 


which Cale they are to be govern'd and directed by the Inten- 
tion of the Parties, that created them. And when they have 
done their Office, Duty, and Truſt, and have born the Bun- 


then, I mean have rais'd the Portions, which was the original 


Cauſe of their Creation, then ought they in Equity "and 


Conſcience to ceaſe, and return back to the Channel, from 
whence they were extracted. For it is a Reaſon in Law, that 
Ceſſante cauſa ceſſat effectus. And there is no original Conſidera- 
tion to give them a longer Being: So that ſuch a Term ought 


not to be made Uſe of to any other Purpole, eſpecially to de- 


prive a Dowreſs of her Dower. But theſe Terms have been 
always look'd upon as a good Security to a Purchaſer againſt 
Dower, tho the Purchaſe was with Notice; and frequently to 
avoid Charges, they never inſiſt on a Fine or Recovery. 

Sect. 6. But it is ſaid, that if the Term be not expreſly de- 
clar'd in the Aſſignment to be attendant on the Inheritance, 
but is ſo only by Conſtruction in Equity, it ſhall in E- 
quity be Aﬀets for the Payment of Debrs, but the Heir 
ſhall have the Surplus. And ſo the Difference that had been 
formerly taken in this Cale between legal and equitable Aſſets, 
has been exploded. Yet the Law ſeems now otherwiſe. For 
a Term in the Owner, is Aſſets at Law, but a Term in Truft 


is not to be made Aſlets in Equity, and 2 would be dangerous 


to Purchaſers to make it ſo. Neither ſhall the Cuſtom of Lon- 
don prevent the Attendance of a Leaſe on the Inheritance, tho 
there was no Declaration of Jruſt, that it ſhould be atten- 
dant. So if a Feme Covert hath ſuch a Term, it ſhall not 


ſurvive to the Huſband. Indeed if a Man purchales an Inhe- 


ritance in the Name of Truſtees, and takes a mortgaged 
Term carv'd out of ſuch Inheritance in his own Name, in Or- 
der to protect the Inheritance, ſuch Term will be liable to the 
Payment of his Debts; becaule it ſtill remains as a Chattel in 
him. But if they are both in the Name of other Perſons, 
there is no Difference in Reaſon, whether he had the Term or 
Inheritance firſt in him: But the Heirs are to have the Leale 
to attend the Inheritance, 
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C APW 


Sect. 1. B we muſt examine more particularly to whom 

the Uſe ſhall be by Operation of Law, where 
there is either no Declaration, or but in Part only, and here it 
is a general Rule, that the Truſt reſults to the Party, from 
whom the Conſideration moves. As 1}, In Cale of a Pur- 
chaſe; where a Man buys Land in another's Name, and pays 
the Money, it will be in Truſt for him that pays the Money. 
So if A. agrees for a Leaſe for ninety-nine Years; and B. ad- 
vances the Money, and the Leaſe is taken in the Name of A. 
this 1s a reſulting Truſt, and out of the Statute of Frauds, 
A. having by Letter acknowledged the Truſt. So where one 
of the three, that held a Leaſe under the Dean and Chapter, 
{urrenders the old Leaſe, and takes a new one to himſelf, this 
{hall be a Truſt for all. But altho' in the Purchaſe-Deed, the 


Conſideration- Money is mention'd to be paid by the Purchaſer, 


and there is no expreſs Declaration of a Truſt; yet it appear- 
ing upon the Face of the Deeds to be a Truſt for an Infant- 
Heir in Purſuance of Marriage-Articles, and the Purchaſer at 


the Courts he held, declar'd it was his Son's Eſtate, it {hall be 


decreed a Truſt for him, tho' to the Diſappointment of the 
Purchaler's Will, and of his Creditors. For tho' Creditors are 
Favourites, yet we mult not pay them out of other Mens 
Eſtates; nor, as Juſtice Twy/den ſaid, ſteal Leather to make 
poor Men's Shoes. 


Sect. 2. And if a Father purchaſe Lands, Cc. in the Name 


of a Son unadvanc'd, it is an Advancement for him, not a 
Truſt; for the Father is bound by the Law of Nature to pro- 
vide for his Children, and Chancery will compell him, if they 
are deſtitute, and not able to maintain themſelves. But if the 
Truſt is declar'd before, or at the Time of the Purchaſe; or 
the Father has already provided for him; or the whole E- 
{tate is not given him, but Part of it to another; or if he 
were of full Age, and the Father acts as Proprietor, or does 
any Thing, which implies him to be Owner of the Land ; 
this ſhall over-rule the Preſumption of Law, in Favour of him. 
As to the Grandfather, there is a Difference in the Cale, 
where the Father is dead, and where he is ſtill living; for 


when the Father is dead, the Grandchildren are in the imme- 


diate Care of the Grandfather. And therefore if he takes Bonds in 


their Names, or makes Leaſes to them, they ſhall not be adjudg'd 
8 45 
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as Truſts, but as a Proviſion for the Grandchild, unleſs it be 
otherwiſe declar'd at the {ame Time. But this is to be under- 
ſtood only of legitimate Children; for of a Baſtard or reputed 
Child, the Law takes no Notice. 1 
Sect. 3. So the Wife cannot be a Truſtee for the Huſband; 
but if the Huſband purchaſe in her Name, it ſhall be pre- 
ſum' d to be an Advancement, and Proviſion for her. And the 
Law is the ſame, where the Purchaſe is to himſelf, his Wife 
and Daughter, and their Heirs; or of Money lent, on Mort- 
gages and Bonds in their Names. Yet in Caſe of Creditors it 
may be fraudulent as to them, unleſs the Purchaſe is made in 
Purſuance of Articles before the Marriage, or as a Settlement 
upon the Wife upon her Marriage. And by the ſame Rea- 
ſoning it is, that where a Wife is made Executrix, it is to be 
preſum'd, that ſhe is not ſo appointed, to have barely an Office 
of Trouble, but of Benefit to take the Surplus, altho' ſhe has a 
ſpecial Legacy given her; and this is not a Deviſe, but in Na- 
ture of an Exception. But otherwiſe of a Stranger made 
Executor, who has a particular Legacy; there it implies a 
Truſt of the Surplus. Yet the Executor hath the entire Right 


both in Law and Equity, unleſs by ſome ſuch Circumſtances 


it appears, that the Teſtator intended the contrary; for it can- 
not be intended, that a Man makes a Will with an Intent to 
die Inteſtate; and parol Proof ought to be receiv'd in Favour 
of an Executor's Title, conſiſtent with the Will. 

Seft. 4. The ſecond Sort of reſulting Uſes are upon Con- 
veyances. For every Man that hath Lands, hach thereby two 
Things in him; the one the Poſleſhon of the Land, which in 
the Law of England is call'd, the Freehold ; and the other, the 
Authority to take the Profits of the Land, which is the Uſe. 
And therefore, where there is a Feoffment to particular Uſes, 
the Reſidue of the Uſe ſhall be to the Feoffor; for the Raiſing 
thoſe particular Eſtates, appears a ſufficient Conſideration for 
making the Conveyance. And there is no great Difference be- 
tween a Feoffment to Uſes, and a Covenant to ſtand ſeiz'd ; 
for ſo much as he does not diſpoſe of, remains in him as the 
ancient Uſe in both Caſes, altho' in the one, there is a Tranſ- 
mutation of the Poſſeſſion, and in the other not. So that 
there ſeems no reſulting Uſe or Occaſion for a Priority in an 
Inſtant, (viz, That it ſhould firſt veſt, and then return.) But 
there is a Difference, where he who has the Ule limits it to A. 
for Life, Remainder to the Heirs of the Body of B. here no 
Eſtate can ariſe to B. becauſe nothing moy'd from him: Other- 

4 Wile 
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wiſe if the Limitation 1s to the Heirs of his own Body, there 
ut Res magis valeat, he ſhall have it for his Life. And altho! 
an Eſtate cannot ariſe by Implication in a Deed, even by Way 
of Uſe, and a Man cannot convey to himſelf; yet a Man may 
qualify an Eſtate that is in him, as in Caſe of a Deviſe, for 
the Benefit of the Iſſue in Tail, or him in Remainder. But 
if a Man covenant to ſtand ſeiz'd to ſuch Uſes, as that he 
ſhould leave a deſcendible Eſtate in himſelf; as to the Uſe 
of his Son from and after his Marriage, or to the Uſe of 
J. S. after forty Years; theſe are not to be reſembled to the 
Caſes, where the precedent Eſtate cannot continue longer than 
his Life, and this without any Wrong done to any Rule of 
Law, may be turn'd to an Uſe for Life, and therefore ſuch 
Conſtruction ſhall be. | 

Se. 5. And the Words of the Stat. 29 Car. 2. cap. 3. and 
to no other Uſes, ſhall be conſtru'd to no other expreſs Uſes 
but ſhall not prevent Uſes by Implication, which ariſe of Ne- 
ceſſity, becauſe the Uſes muſt be in ſome Body. But an Uſe 
reſerv'd by Implication of Law, ſhall not be implied againſt 
the expreſs Intent of the Conveyance; for the Statute of 
Frauds, which faves reſulting Truſts, extends only to ſuch as 
were reſulting Truſts before the Statute, and a bare Declara- 
tion by Parol before the Act, would prevent any reſulting 
Truſt; as if an expreſs Eſtate be limited to the Covenantor. 
A Fortiori where the Eſtates take Effect by Tranſmutation of 
Poſſeſſion, and a particular Eſtate is limited to the Party, as 
for ninety-nine Years, Remainder to Truſtees for twenty-five 
Years, Remainder to himſelf in Tail Male, Cc. this is void, 
for want of a Freehold to ſupport it. 


GAR 


Sect. 1. JE will now fee, where the Uſe may be extin- 
guiſh'd, or not. For to every Execution of an 

Uſe by Force of this Statute, four Things are requiſite. 
1/2, A Perſon ſeiz d. 2dly, A Perſon Ceſtuy que Uſe. 3dly, An 
Uſe in eſſe, vis. in Poſſeſſion, Reverſion, or Remainder. 
athly, The Eſtate out of which the Uſe ariſes ought to veſt 
in Ceſtuy que Uſe. And all theſe four muſt concur at one and 
the ſame Point of Time. So that every Uſe in eſſe, viz. in 
Poſſeſhon, Reverſion or Remainder, where the other Circum- 
ſtances are not wanting, is executed by the Statute immedi- 
ately : But no future or contingent Uſe, till they come in ef. 
2 2dly, 
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2dly, All Uſes, whether contingent or others, not executed by 
the Statute, remain in the mean Time at Common Law. 8 
that if the Root is defeated, out of which they ought to 
ſpring, the Uſes are utterly deſtroy d; that is, if the Feoffees 
and their Heirs do not continue their Seiſin, or {ome other b 
their Aſſignment, againſt whom there may be a Remedy in E- 
quity. As where the Party 1s in, in the Per, and with No- 
tice, or without a Conſideration, for then the Law implies 
Notice. But a Leaſe for Years ſhall only bind the future 
Uſe, and not deſtroy it for the Freehold; becauſe the Seiſin 
remains. 3dly. It was formerly held, that the Feoffees after 
the Statute had a Poſhbility to ſerve the future Uſe, when it 
came in eſſe, and that they ſhould be reputed the Donors of 
all the contingent Eſtates, when they veſted, and if the Poſſeſ- 
ſion was difturb'd, the Feoffees ſhould have Power to re-enter 
to revive the future, Uſes according to their Truſt; but if 
they bar themſelves of their Entry, then this Caſe being not 
remedied by the Statute, remains at Common Law. Bur 
this Opinion has been ſince contradicted, and it is now held, 
that to the Raiſing of the future Ules after the Statute, the 
| Regreſs of the Feoffees is not requiſite, and that they have no 
Power to bar theſe future Uſes; for the Statute has taken and 
transferr'd all the Eſtate out of them, and they are as meer 
Inſtruments. So that contingent Uſes do now, like other con- 
tingent Remainders, depend upon the particular Eſtate. For 
to reduce the Eſtates convey d by Way of Uſe to the Common 
Law, which all Sides agree was the chief End of the Statute 
of Uſes, nothing ought to be left in the Feoffees, no need of 
any Scintilla Furis, or Power of Re-entry for the Benefit of the 
contingent Uſes, nor Power in the Feoffees to deſtroy them, 
but they are meer Conduit Pipes. And the other Conceit was 
grounded as it ſeems upon a Zeal againſt Perpetuities and con- 
tingent Remainders, there being at that Time, no receiv'd 

Opinion, that the Deſtruction of a particular Eſtate would de- 
ſtroy a contingent Remainder, till afterwards in Archer's Caſe 
it was ſo adjudg'd. 

S2&. 2. And it ſeems to be the Rule of this Court, That where 
a Man is a Purchaſer without Notice, he {hall not be annoy'd 
in Equity; not only where he has a prior legal Eſtate, but 
where he has a better Title or Right to call for the legal Eſtate 
than the other. But by raking a Conveyance with Notice of 
the Truſt, he himſelf becomes the Truſtee, and muſt nor, to 
get a Plank to fave himſelf, be guilty of a Breach of Truſt, 


4 notwith- 
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notwithſtanding any Conſideration paid. Vet where the Truſt 
is general, as to pay Debts, tho' he has Notice of them, the 
- Purchaſer ſeems not oblig'd to fee the Money applied: Other- 

wile if the Debrs be particular, as for Payment of Debts in a 
Schedule. So altho' the Law hath intrufted the Executor with 
the Pertonal Eſtate to pay Debts, and unleſs he has an abſo- 
lute Power, he has none at all: Yet if a 'Term is devis'd to 
Executors to raiſe 20001. for the Portion of his Daughter, 
and the Executors mortgage this Term, the Portion ſhall be 
preferr d. y Be Nas Þ * 

Sect. 3. It is Notice of the Ule therefore, that is all the Ef- 
fect of the Matter; for then he is Particeps criminis, & do- 
lus © fi raus nemini patrocinantur, ſince in Conſcience he pur- 
chas'd my Land, or my Goods. For the Common Law, 
whenever it found a Conſideration, diſcharg'd the Covin ; but 
Chancery looks further to the corrupt Conſcience of the Par- 
ty, that will traffick for what in Equity he knows to belong to 
another. And in all Caſes, where the Purchaſer cannot make 
out a Title, but by a Deed which leads him to another Fact, 
the: Purchaſer ſhall not be a Purchaſer without Notice of that 
Fact, bur ſhall be preſum'd cognizant thereof; for it was craſſa 
negligentia, that he fought not after it, and this is in Law a 
Notice. So where in a Jointure, there was a Covenant againſt 
Incumbrances, except Leaſes, or Copies determinable on three 
Lives; the Exception of Leaſes ut ſupra, gave Notice of 
former Leaſes; and therefore he muſt take Notice of the Co- 
venants contain'd in them. So there was ſufficient Notice in 
Law, or an implied Notice where the Mortgage was excepted 
in the Defendant's Conveyance, and therefore they could not 
be ignorant of the Mortgage, and ought to have ſeen it, and 
that would have led them to the other Deeds, in which pur- 
ſued from one to the other, the whole Caſe muſt have been 
diſcover'd to them. And Notice of the Marriage has been 
conſtru'd as Notice of the Jointure, becauſe the Wife being 
under the Power of her Huſband could not give proper No- 
tice, ſo as to prevent the Alienation of her Intereſt. So if a 
Man purchaſes under a Will, by which the Truſt is created, 
he muſt at his Peril take Notice of the Operation and Con- 
ſtruction of the Law upon it. And tho' this be call'd a 
notional. Notice, yet it is ſuch a Notice, as has always been 
allow'd to be good. For every Man is preſum'd to be conu- 
ſant of the Law of the Realm, and he fhall not take Advan 


tage of his own Ignorance, but caveat Empror. | 
Soect. 4. 
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Sect. 4. And Notice of the Plaintiff's Title to the Agent or Pur- 
chaſer for another, as likewiſe Notice to the Counſel or Attor- 
ney, that peruſes the Title, is Notice to the Party himſelf, be- 
cauſe a preſumptive Notice to the Party. So where all the Secu- 
rities were tranſacted by the fame Scrivener, Notice to him, is 
Notice to them all, and conſequently they that lend laſt, muſt 
come laſt; for he was in Nature of an Agent to them all. 
So where A. having Notice of an Incumbrance, purchaſes in 


the Name of B. and then agrees, that B. ſhall be the Pur- 


chaſer, and he does accordingly pay the Purchaſe-Money with- 
out Notice of the Incumbrance ; tho B. did not employ A. 
nor knew any Thing of the Purchaſe, till after it was made, 


yet B. approving of it afterwards, made A. his Agent ab initio, 
and therefore {hall be affected with the Notice of 4. But tho 


Notice to a Man's Counſel, is conftru'd as a Notice to himſelf : 


Yet where the Counſel comes to have Notice of the Title in 
another Aﬀair, which it may be he has forgot, when his Client 
comes to adviſe with him in a Caſe with other Circumſtances ; 
that ſhall not be fuch a Notice as to bind the Party. 

Sect. 5. Laſtly, A Truſt is reviv'd by a Re-purchaſe of the 
Truſtee, altho a Fine paſs d; for it being but a Conveyance, 
it did not extinguiſh or {ſeparate the Truſt, but transferr'd 
both together, and in the Gift of the Land, he gives all In- 
tereſts and Demands by Reaſon of the Land. And ſo where 


a Man wrongfully poſſeſſes himſelf of my Goods, and ſells 


them in a Market Overt: If he afterwards buys theſe Goods 
again, I may ſeize them in his Cuſtody. ; 
Sect. 6. As to the Revocation of Ules, it is a general Rule, 
that Things may be avoided and determin'd by the ſame Cere- 
monies and Acts, by which they were rais'd. That which 
paſſes by Livery, ought to be avoided by Entry ; that which 
paſſes by Grant, by Claim; that which paſſes by Way of 
Charge, determines in like Manner by Way of Diſcharge. 
And ſo at Common Law, an Uſe which was rais'd by a De- 
claration or Limitation, might ceaſe by Words of Declaration 


or Limitation. But an Ule executed by the Statute differs 


not from a legal Eſtate, and cannot be wav'd or determin'd 
without Entry. Yet for the Neceſſity, where the Party him- 
{elf is Tenant for Life, (as in the uſual Powers of Revoca- 
tion) by the Revocation the Eftate ceaſes without Entry or 
Claim; becauſe he cannot enter upon himſelf, and an expreſs 
Act of Revocation is as ſtrong as any Claim can be. And there- 


fore, that which in a Conveyance at Common Law is call'd a 


8 | Condi- 
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Condition, by Way of Ule is call'd a Limitation or a conditio- 
nal Limitation ; becauſe it has the Effect of a Limitation to 
determine an Eſtate of Freehold without Entry. And by the 
fame Conveyance; as the ancient Uſes are revok'd, by the 
ſame Conveyance other Uſes may be limited or raisd; for 
ſince the ancient Ules ceaſe ipſo facto by the Revocation with- 
out Claim, or other Act, the Law will adjudge a Priority of 
Operation in the Deed, tho' it be ſeal'd and deliver d and 
takes Effect altogether. And therefore it ſhall be firſt in Con- 
ſtruction of Law, a Revocation and Ceaſing of the ancient 
Uſes, and then a Limitation or Raiſing of new; for the Law 
will marſhal ſeveral Acts done at the fame Time, that all may 
ſtand. But unleſs he reſerves a Power expreſly to limit new 
Uſes, he can only revoke. fi: 

Sect. 7. Theſe Powers of Revocation were only allowable in 
Conveyances by Way of Uſe; for in a legal Conveyance, 
ſuch a Power would have been repugnant. And they are a 
Law, which a Man puts upon himſelf by Virtue of the Power 
which every one has of diſpoſing of his own, as he pleaſes, 
and therefore they ought to be perform'd in all the incidental 


' Circumſtances requird by the Proviſo, viz, As to Subſcrip- 


tion, Witneſſes, or the like; for theſe Ceremonies were ap- 
pointed by him to prevent Fraud and Surprize. And there 
can be no Revocation in Equity, where it is not a good Revo- 
cation at Law, unleſs there be a clear Intention of the Party 
to revoke, which he was prevented carrying into Execution 
purſuant to the Power, by Fraud or Accident. But there is a 
Difference betwixt a Power reſerv'd to a Stranger, and to the 
Owner himſelf. For a Power to alter or charge the Eſtate of 
another, ſhall be conſtru'd ſtrictly, and ſhall never be extend- 
ed beyond the Letter and Intention of the Parties; becauſe ir 
is to affect the Eſtate of a third Perſon. But a Power over a 
Man's own Eſtate is Parcel of the old Dominion reſerv'd to 
him, and for the Benefit of the Party himſelf, and voluntary, 
and therefore ſhall be expounded favourably, many Eſtates de- 
pending upon ſuch Powers. Alſo a Power relerv'd to himſelf, 
who has a preſent Eſtate, or {hall have by the Ceaſing of the 
Uſes, ſavours of an Intereſt, and may be extinguith'd by a 
Feoffment of the Land, or Releaſe to him that has the Free- 
hold; for he who raiſes and limits the Uſe, ſhall be ſuppos'd 

the Donor ; but to a Stranger is merely collateral. 
Sect. 8. In Caſe of Merger of Terms, the Diverſity former- 
ly taken, was this, If a Man has the ſame Intereſt, and ** 
| | uce 
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lute Dominion and Property in the whole Inheritance, as he 
has in the Term, or Power for raiſing Money out of the In- 
heritance, there it muſt merge; for a Man cannot have a 
Power to raiſe Money merely for my Benefit, out of that 
which is mine. But if there be any Difference in the two In- 
tereſts, or any other Perſon intermediate, then there can be 


no Merger; for if there be any Merger in the firſt Caſe, it 


will change the Intent of the Conveyance; and in the other 
Caſe, there being an intermediate Eſtate, there 1s no Merger 
at Law, no more is there in a Court of Equity in the Caſe of 
a Truſt. But it has been fince held, that where the Inheritance 
deſcended to the Daughter, as Heir, who was alſo entitled to 
the Truſt of the Term for her Portion; ſo that {ſhe had the 
ſame Dominion over both, yet there could be no Merger of 


the Term; for that was lodg'd in Truſtees, and ſo not merg'd 
at Law, nor conſequently in Equity, For where an Infant 


has two Rights in her, this Court, which is to take Care of 


Infants, will always preſerve that Right, which is moſt bene- 


ficial for the Infant. And in this Caſe, it was for the Inte- 
reſt and Advantage of the Infant, that the Portion {ſhould be 
look d upon as a continuing and ſubſiſting Charge, and not 
ſink into the Inheritance; becauſe it might have been a 
Means to have preferr'd her in Marriage during her Infan- 
cy, before ſhe was capable of making a Settlement of her 
Real Eſtate, and likewiſe when of the Age of ſeventeen, 
ſhe was capable of diſpoſing by Will of her Perſonal Eſtate, 


either for Payment of Debts, or in Legacies amongſt her 
Relations, 


CAP. VII. 


Sect. 1. IT follows, That we treat of the Office and Duty of 


the Truſtee, and how far his Power extends. And 
here regularly, no Act of the Truſtee ſhall prejudice the Ceſtuy 
que Truſt; but the Truſtee muſt eſpecially in Equity make 
good the Truft. And the Law ſeems to be the {ame of the 
Act of God; for if the Truſtee of a Legacy dies before the 


Legacy is paid, this ſhall not prejudice the Legatee. So if a 
Truſtee of Land die without Heir, tho' the Lord by Eſcheat 
will have the Land at Law: Yet it ſhall be ſubject to the 


Truſt in Equity. So if A. puts out 100 J. at Intereſt, in the 


Name of B. who after becomes a Felo de ſe; A. may be re- 


liev'd againſt the King upon this Truſt in Equity, upon the 
= 8 1 gtatute 
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Statute of 33 H. 8. cab. 30. Vet if an Equity of Redemption 
is convey d to A. in Truſt for Payment of Debts, and the Sur- 
plus to B. and A. agrees with che Mortgagee to turn Intereſt 
into Principal; this Agreement of the Truſtee ſhall bind B. 
tho' he was no Party to it. And fo an Infant ſhall be bound 
in ſuch Caſe by the Act of his Truſtee or Guardian, for we 
mult diſtinguiſh betwixt importunate Gain; as if the Account 
were ſtated every ſix Months, on Purpoſe to load it: And 
where the Intereſt is run up to a bulky Sum; for here Intereſt 
ought to be allow'd for Delay and Forbearance, as well as in 
any other Caſe whatloever. 

Sect. 2. But it ſeems a certain Rule, that what a Truſtee, or 
any other is compellable to do by Suit, he may do without 
Suit; as to join with Ceſtuy que Truſt Intail in a Feoffment; for 
they are Truſtees merely to preſerve his Eſtate. So there be- 
ing a Remainder over in Truſt to raiſe Portions for Daughters, 
if there were no Iſſue, and there being a Daughter, upon 
giving Security for the Daughter's Portion, the Truſtees ſhall 
be compell'd to join in the Recovery. So Truſtees in a Mar- 
riage-Settlement for preſerving contingent Remainders, (there 
being no Ifſue,) may be decreed to join in a Sale, the Settle- 
ment being only of an Equity of Redemption, and the Wife 
conſenting to the Sale. But the Huſband and Wife being mar- 
ried twelve Years, and having no Iſſue, the Court will not 
force the Truſtees to join in a Sale, tho for Payment of their 
Debts; for that People have been married near twenty Years 
without Iſſue, and after have had Children. And if Truſtees 
appointed to preſerve contingent Remainders, join in a Con- 
veyance to deſtroy the Remainders before a Son is born, this is 
a plain Breach of Truſt, and whoever claims under this Con- 
veyance having Notice of the Truſt, or by a voluntary Settle- 
ment, ſhall be liable to make good the Eſtates. 

Sect. 3. As to the Allowances to be made to the Truſtee, 
regularly he is to have — for his own Labour and 
Pains, tho' ſome have thought this a great Hardſhip. But if 
a Truſtee ſued concerning the Truſt in Chancery, obtain a 
Diſmiſſion, and have Colts paid him, as in Courle, but the 
Coſts allow'd him and tax'd are {hort of his real Colts; and 
after a Bill is brought by Ceſtuy que Truſt to have an Account 
of his Diſburſements, he ſhall be allow'd his true and ne- 
ceſſary Coſts in the former Suit, and not be concluded, Cc. 
And the Law is the ſame of a Mortgagee; for ſince the Keep- 
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ing only is given gratis, it is plain, that all the Expences laid 
out upon the Charge ought to be repaid : And altho' where a 
Mortgagee or Trultee manage the Effate themſelves, there is 
no Allowance to be made them for their Care and Pains: Yet 
if they employ a ſkilful Bailiff, and give him 201. per An- 
num, that mult be allow'd, for a Man 1s not bound to be 
his own Bailiff. | 

Seck. 4. Nor will the Court ever charge a Truſtee with ima- 
ginary Values, but he ſhall be charg'd as a Bailiff only. And al- 
tho! very ſupine Negligence might indeed in ſome Caſes charge 
a Truſtee with more than he had receiv'd : Yet the Proof mult 
then be very ſtrong. So a Truſtee for a Charity is no other- 


wiſe, or further chargeable, than another Truſtee is, viz, for 
Jo much as he receives. So a Mortgagee ſhall account for 


what he actually did make, or might have done, had it not 
been for his wilful Default. And if a Truſtee is robb'd of 
the Money he receiv'd, he ſhall be allow'd it on Account, the 
Robbery being provd, alcho' the Sum is only prov'd by his 
own Oath, for he was to keep it but as his own. So in Caſe 
of a Factor; for he cannot poſſibly have other Proof. And 
ſo it ſeems of an Executor. Nor is this without a good 
Foundation in Reaſon ; for the Contract is not for the Tru— 
ſtees, but the Party's own Advantage, and it was his Fault 


to chooſe ſuch a one. And the Interruption of Acts of 


Friendſhip do not oblige to Reſtitution. But otherwiſe 
of a Carrier, for he hath his Hire, and thereby implicit- 
ly undertakes the ſafe Delivery of the Goods committed 
to him. 

Sect. 5. But where they are more than one, there is a Diffe- 
rence between Truſtees and Executors. For Truſtees have all 
equal Power, Intereſt, and Authority, and cannot act ſepa- 
rately, as Executors may, but mult join, both in Conveyances 
and Receipts; for one cannot fell without the other, or deſire 
to receive more of the Conſideration- Money, or to be more a 


Truſtee than his Partner. And therefore it is againſt natural 
Juſtice to charge them for each other's Receipts, unleſs in Caſe 


of Neceſſity, where they ſo join in Receipt, as not to be diſtin- 
guiſhed, what has been receiv d by one, and what by the 
other, there from their own Neglect or Default, both {hall be 


charg'd with the Whole. As if a Man ſhould blend his Mo- 
ney with mine; by rendring my Property uncertain, he loſes 
his own. But Executors have each an abſolute Power over 
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the Whole, and therefore if they join they truſt one another, 
& ſic Diverlity. Yet a Difference has been taken in the Caſe 
of Executors, as to Creditors, and as to Legatees. 

Sect. 6. And in an Action of Account, there muſt be ci- 
ther a Privity in Deed by the Conſent of the Party, (as where 
he is his Bailiff or Receiver, for againſt a wrong Doer an 
Account will not lie,) or a Privity in Law ex provifione Legis, 
as againſt a Guardian. And at Law, if the Defendant is 
charg'd as Bailiff of Goods ad Merchandizand', he ſhall anſwer 
for the Increaſe, and be puniſhd for the Negligence, and 
have bis Expences and FaCtorage allow'd him. But if he 
is charg'd as Receiver ad computandum, he ſhall anſwer on- 
ly for the Money, or Thing deliver'd, except in Caſe of 
joint Merchants in Favour of Trade. So in Chancery, an Exe- 
cutor or Truſtee not being bound to lend, &c. if he do lend 
it is at his Peril; and if it be by that Means loſt, he ſhall 
anſwer the {ame out of his own Eſtate, and therefore as he ſhall 
bear the Lols, he ſhall have the Gain. But if the Truſtee or 
Executor were an inſolvent Perſon at the Time of Placing out 
the Truſt-Money in the Funds, or on other Security, where- 
by he gains conſiderably ; there the Ceſtuy que Truſt ſhall have 
the whole Benefit gain'd thereby, as he only could have born 
the Loſs, aliter econtra. And this is a fixd Rule of the 
Court, and they will not change it, even where the Executor 
calls in the Money on good Security. So where a Factor, who 
is in Nature only of a Truſtee for his Principal in Equity, 
tho' he has the Right at Law, upon his Account, demanded 
according to Cuſtom Allowance for {o much paid for Cuſtoms 
to the King in India, which it was inſiſted he had never paid, 
the Factor ſhall have the Benefit of the Cuſtoms; for it was a 
Duty to be paid, and the Imployer could make no Title to it 
againſt him that was in Poſſeſſion, and he that has Poſſeſſion, 
has Right againſt all but him that has the very Right. Other- 
wiſe of Cuſtoms ſtollen from our own King; for that could not 
be call'd a Cuſtom, being grounded upon Fraud, and therefore 
the Court will order, that Defendant ſhould anſwer, whether 
he paid the Cuſtom or not. 

Se&. 7. And if a Truſtee or Executor compound Debts or 
Mortgages, or buy them in for leſs than is due upon them, 
he ſhall not take the Benefit of it himſelf, but other Credi- 
tors and Legatees ſhall have the Advantage of it, and for 
want of them, the Benelit ſhall go to the Party, who is enti- 
tled to the Surplus. So of an Heir, unleſs he bought it to 
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protect an Incumbrance to which he was entitled, or there be 
ſome ſpecial Circumſtances in the Caſe. But if one acts 
for himſelf, and being not in the Circumſtances of a Truſtee 
or Executor, buy in a Mortgage for leſs than is due, or for 
leſs than it is worth, he ſhall be allow'd all that is due upon 
the Mortgage; for he ſtands in the Place of him that aſſign'd, 
viz. the Mortgagee, who might have given it to him gratis, 
and what is due muſt be the Meaſure of our Allowance, and 
not what he gave, for that might have been more than it is 
worth, as well as leſs, and ſince he runs the Hazard, if a Loſs 
happens, he ought to have the Benefit, in Cale it turns to Ad- 
vantage. Yet the true Reaſon ſeems to be this, that in the 
firſt Caſe, he that takes upon him a Truſt, takes it for the 
Benefit of the Perſon for whom he is truſted, and not to take 
any Advantage to himſelf. But in the latter, as far as he did 
not purchaſe, it was a free Gift, and one Man ſhall not pro- 
fit himſelf of the Contract of another. But where there 
are ſubſequent Incumbrances or Creditors in the Cafe, there a 
Man that buys in a prior Incumbrance, ſhall be allow'd only 
what he really paid, tho' there was in Truth a greater Sum 
due. For Nemo ex alterius detrimento fieri debet locupletior, 
and therefore- the Taking away one Man's accidental Gain to 
make up another's Loſs, is making them both equal. But the 
Owner or his Repreſentatives are no Loſers, when they pay 


the whole Money due. 


C AP. VIII. 


Sect. 1. \ E will now ſhew, how the Truſt ſhall be execu- 
ted. And there may be many Reaſons, why a 

Court of Equity would not decree a Conveyance at all, (viz. of 
the legal Eftate by the Truſtees) ſometimes for a Politick Rea- 
ſon: As if it were to enable a Nobleman to ſuffer a Recovery, 
and leave the Honor bare without Eſtate, or if the Party 
were a notorious Spendthrift, or when the Eſtate-Tail was on- 
ly by Implication. And ſo before the Act tortious and trou- 
bleſome Uſes could not have been executed; for this Court, 
which has the Juriſdiction of Truſts, will {ce that they do no 
Miſchief. 
Sect. 2. And it is agreed on all Hands to be a declar'd Rule 
in this Court, That if Money be devis'd to be laid out in the 
Purchaſe of Lands to be {zttled on one and his Heirs, that the 
Perſon himſelf, for whoſe Benefit the Purchaſe was to be made, 

1 + may 
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may come into this Court, and pray to have the Money it 
ſelf, and that no Purchaſe may be made, becauſe none have an 
Intereſt in it but himſelf. But if he dies before the Purchaſe 
made, or Payment of the Money, ſo that the Queſtion comes 
between his Heirs and Executors, which of them ſhall Have 
the Money; the Heir {hall be preferr'd, and it ſhall for his Be- 
nefit be conſider d in a Court of Equity, as if the Purchaſe 
had been actually made in the Life-time of his Anceſtor for 
two Reaſons. 1ſt, Becauſe the Heir is to be favour'd in all 
Caſes, rather than the Executors, who by the Old Law were 
to have nothing to their own Uſe. 2dly, If the Executors 
ſhould have it, it would be againſt the Words of the Will, 
which gave it to the Heirs. So if Truſtees in a Will have 
Power to ſell the whole Eſtate for Payment of his Debts, and 
that the Reſidue ſhould go to A. and B. his Wife, as they by 
any Deed, &c. ſhould appoint. 4. dies, and B. deviſes it to 
C. It muſt be conſider'd in Equity, as if actually fold, and 
go accordingly, in which Caſe the Money would have gone to 
the Huſband, and ſo muſt the Land too, elſe it would be in 
the Power of Truſtees to make it Land or Money, and ſo to 
give it to whom they ſhould think fit. 

Sect. 3. But it is now conſtantly held in Chancery, that if 
Lands are veſted in Truſtees, to the Uſe of one and the Heirs 
of his Body, with Remainder over, that the Truſtees are not 
to convey a Fee but an Eſtate-Tail, tho he will have Power to 
bar the Entail when the Conveyance 1s made to him, and it 
would avoid Circuity. So if a Sum of Money be appointed to 
be laid out in a Purchaſe, and the Lands to be ſettled in Tail, 
the Purchaſe and Settlement ſhall be made accordingly, and 
not the Money paid the Party; for the Remainder-Man has a 
Chance for the Eſtate, in Cale the Tenant in Tail in Poſſeſſion 
die without Iſſue before any Recovery ſuffer d, which he may 
omit thro' Ignorance or Forgetfulneſs, or he may be prevent= 
ed by Death, before he has compleated it. 

Se. 4. And in the Performance of a Truſt, the Chancery 
has a Power to alter the Diſpoſition of the Party upon emer- 

ent Accidents, which he did not foreſee; and which if he 
had foreſeen, he would in all Probability have ſettled his E- 
ſtate otherwiſe. As where Ceſtuy que Uſe will'd, that his 
Feoffees ſhould convey to his Daughters, and died, and af- 
ter his Death a Son is born, the Feoffees ſhall convey to 
him; becauſe the Ceſky que Uſe never intended to diſinherit 
his Heir at Law. Nor is this Court bound to decree ac- 

X cording 
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cording to the ordinary Rules of Law, in Conſtruction of 
Wills, where the Queſtion in a Deviſe ariſes upon the Per— 
formance of a Truſt; as where 4. having two Daughters, and 
no Son, makes 4 8 to the Uſe of his Will, and de- 
viſes his Lands to J. S. upon Truft and Confidence inter alia, 
for the Raiſing the Sums of Money following, viz. if he has 
but one Daughter, then 12000 J. to her Fortune, if two or 
more 20000 1. amongſt them, equally to be divided, the ſame 
to be due and payable at their ſeveral Ages of twenty-one 
Years or Marriage, which ſhall firſt happen, with a Proviſion for 
Maintenance in the mean Time, 4. left three Daughters, and 
one died under Age, Cc. here being an apparent Intention, 
that thele two Daughters ſhould have 10000 J. a- piece, this 
Court will comply with it, notwithſtanding any Accident that 
might happen to the contrary. 

ect. 5. So where an Executrix has a general Power or 
Truſt to diſtribute a Sum of Money amongſt Children at Diſ- 
cretion ; an unreaſonable and indiſcreet Diſpoſition may be 
controll'd in a Court of Equity. But otherwiſe where the 
Power is ſpecial and particular; as that the Wife might diſpoſe 
to one or more; for this is caſus proviſus, and it is expreſly pro- 
vided, ſhe might give all to one. Yet it is now held diſcretio- 
nary in the Court to relieve here or not, ſince ſuch Clauſes are 
for the moſt part to preſerve Obedience only. So the Power 
given by Will to diſpoſe of a Perſonal Eſtate by an Executrix 
being general, to diſtribute to the Ule of her ſelf, her Bro- 
thers and Siſters, according to their Need and Necellity, as in 
her Diſcretion ſhe ſhould think fit; the Heir ſhall have a dou- 
ble Share, being moſt in Need of it. And if one deviſe to 
two of his Siſters 400 J. a- piece, and to his third Siſter, what 
his Executors ſhould think fit; the third Siſter {hall have 
400 1. alſo, and be made equal to her two other Siſters, if the 
Eſtate will hold out. So where the Teſtator deſires him to 
give 100 l. to A. if his Executor thought fit; this ſeems to be 
a Truſt in their Hands, tho' no Circumſtances of e in 
the Caſe. 

Seck. 6. As for the general Rule, that Portions may be rais'd 
by the Sale of reverſionary Terms in the Life of the Je- 
nant for Life, it cannot be got over: Tho on the other 
Side, there are Caſes where it has been refus'd. But this 
muſt depend upon the Circumſtances of the Deed, and the 
Intent of the Parties. And 1½, If a Portion is directed to 
be hs at eighteen, or Day of Marriage, and the Term is ab— 
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ſolutely veſted ; there the Daughter ſhall not expect during 
the Life of the Father; but it may be fold in the Father's 
Life-time, altho' a 'Verm in Remainder and not in Poſſeſſion. 
2dly, If the Truſt of the Term had been upon a Condition 
precedent, as to commence if the Father die without Iſſue 
Male by his Wife, in Truſt to raiſe Portions for Daughters; 
there, if the Wife be dead without Iſſue Male, leaving a 
Daughter, tho' the Father 1s living, the Term has been de- 
creed to be fold. For in Equity, the Father is taken to be 
dead without Iſſue, when the Wife is dead, by whom he was 
to have Iſſue; all that is contingent there, has happen'd by 
the Death of the Wife without Iſſue Male; and the Huſband 
mult alſo one Time or other die, as all Men muſt, and when- 
ever he dies, he muſt die without Iflue Male by that Mar- 
riage, his Wife being dead before. So that this is in Truth a 
Remainder, and depends no longer upon a Contingency ;. and 
this Court, as in {ome Caſes they do prolong the Time, ſo 
here they have ſhorten'd it. And thus far the Court has gone 
for Convenience, that young Women may have their Portions, 
when they molt want them: Or elle the Father might live ſo 
long, that the Portion might be of little Service. 3dly, But if 
the Agreement 1s, that the Portion ſhould be paid after his 
Death, it is hard to make it payable in his Life-time. For it 
would be to no Purpoſe for any one to make Deeds, if the 
Argument of Convenience or Inconvenience ſhould prevail to 
over- rule them, and the Caſes on this Head have gone too far 
already, and mangled all Eſtates, and therefore they will never 
decree Portions to be rais'd in the Father's Life-time, where 
it can pollibly bear any other Conſtruction. 

dect. 7. And there is no Difference where the Portion is ſe- 
cured by a Settlement, or Will, if {ecured out of a Real Eſtate, 
and the Party dies before it is payable; in either Caſe it ſinks 
in the Lands. But the Difference is, between a Perſonal Le- 
gacy, which in ſuch Cate being debitum in preſenti tho” ſolven- 
dum in futuro, and govern'd merely by the Eccleſiaſtical Law 
which is ſo, thall go to the Executor or Adminiſtrator, and 
2 Sum of Money appointed to be rais'd, out of the Rents and 
Profits of Lands, and deſign'd for a particular Purpoſe; as a 
Portion for a Daughter, payable expreſly at twenty-one, or 
Marriage, for which there was no Occaſion, ſhe dying under 
Age and unmarried. 


PART 
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P.AAT: 41 


CAP. I. 


Sect. 1. — Preſervation of every private Man's Goods in 
particular, is the Preſervation of the Common 
Wealth in general. And therefore in every good Government, 
the Magiſtrates ought to have a ſpecial Care and Regard of the 
Eſtates of Orphans, Madmen and Prodigals. So anciently 
in this Realm, there were ſeveral Things that belong'd to the 


King as Pater Patrie, and fell under the Care and Direction of 


this Court; as Charities, Infants, Ideots, Lunaticks, Cc. af- 
terwards ſuch of them as were of Profit and Advantage to the 
King, were removd to the Court of Wards, but by the Sta- 
tute, upon the Diſſolution of that Court, came back again 
to the Chancery. And altho' it was formerly doubted, if the 
Court could by Bill take Notice of the Statute of 43 Elix. 
cap. 4. for Charitable Ules, ſo as to grant a Relief according 
to that Statute upon a Bill, but that the Courſe preſcrib'd by 
that Statute by a Commiſſion of Charitable Uſes muſt be ob- 
| ſerv'd in Caſes relievable by that Statute : Yet now it is agreed, 
that the Chancery may relieve upon an Original Bill in theſe 
Caſes. But a School for the Inhabitants of A. not being a 
Free School, is not a Charity within the Statute of E and 
conſequently the Inhabitants have not a Right to ſne in the 
Attorney General's Name. 

Sect. 2. And Tenant in Tail may diſpoſe of a Charity out 
of his Land, without Fine or Recovery, and even by Will, by 
Virtue of the Conſtruction, which has been made on the 
43 E the Statute of Charitable Ules ſupplying all Defects 
of Aſſurance, either in the Giver or Receiver, where the Do- 
nor is of Capacity to diſpoſe, and hath {ſuch an Eftate, as is 
any Way diſpoſable by him, whether by Fine or Recovery; 
for the Intent of the Statute of Charitable Uſes was to make 


the Diſpoſition of the Party as free and eaſy as his Mind, 


and not to oblige him to the Oblervance of any Form or Ce- 
remony. But if a Man diſpoſe of a Charity by Will, and 
ſuch Will wants the neceſſary Circumſtances requir'd by the 
Statute of Frauds and Perjuries, it ſhall not operate as an 


Appointment; for the Statute of 43 Eliz. is now repeal'd pro 
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tanto, and tho' there were three ſubſcribing Witneſſes to the 
Codicil, yet that would not ſupport the Will. But as to ſuch 
of the Lands as were Copyhold, it was agreed, they were well 
appointed; they palling by Surrender, and not by the Will. 
So a Deviſe in Mortmain is good as an Appointment to a 
Charity within the 43 Eli. But ſee now the late Statute 
10 Geo. 2. | 

Se. 3. But whenever any Thing is given to Charity, and 
no Charity appointed, or if the Charity which is appointed, 
be ſuperſtitious, there the King ſhall appoint. And altho' 
a Deviſe cannot be averr'd to be to a ſuperſtitious Uſe, by 
Reaſon of the Statute of Frauds, yet the King is not bound 
by that Statute. So of an uncertain as well as void Uſe ; for 
the Ule is void, and not the Charity, yet in the Caſe of a ſu- 
perſtitious Uſe, the Appointment ſhall be to a charitable Uſe 
ejuſdem Generis; for the Appointment of that good Uſe to 
which it ſhall be applied, is a judicial Act, and ought to be 
according to the Rules of the Court. And altho' the Charity 
cannot take Place according to the Letter, yet it ought to be 
perform'd cy pres, and the Subſtance purſu'd. But where the 
Appointment is good, it {hall not be in the Power of the Heir 
by his Conſent to alter the Diſpoſition of his Anceſtor; for 
they ſhall be held to the Letter of the Charity; Much leſs 
of the Deviſee as the Pariſhioners. 

Sect. 4. And where, in the Conſtitutions for founding an 
Hoſpital, it was ordain'd, that no Leaſe ſhould be made for 
above twenty-one Years, and the Rent not to be rais'd, nor 
above three Years Rent taken for a Fine, tho' the Tenant of 
the Hoſpital Lands 1s intitled to a beneficial Leaſe upon Re- 
newal, the Conſtitution being juſt and charitable, for the En- 
couragement of the Tenant : Yet this Conſtitution is not to be 
follow'd according to the Letter, but in the Reaſon of it, as Fines 
alter, and the Price of Proviſions increaſe, ſo the Rent ought 
to be rais'd in Proportion. So if the Hoſpital makes a Leaſe 
for twenty-one Years, with a Covenant by Renewal to make 
it up ſixty Years, and by Deed of Covenants the Leſſee cove- 
nants to pay all additional Rents: This Covenant is not bind- 
ing in Equity, as being equally prejudicial to the Hoſpital, as a 
Leaſe for ſixty Years. And the Corporation are but Truſtees for 
the Charity, and might improve for the Benefit of®the Cha- 
rity, but could not do any Thing to the Prejudice of the Che- 


rity in Breach of the Founder's Rules. But the additional Rent 


and Arrears ſhall be paid during the Term of twenty-one 
Y Years, 
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Years; for tho it was an Indenture of mutual Covenants on 
the Leſſor's Part to renew, and on the Leſlee's Part to pay 
the additional Rent, thoſe Covenants appear'd in the Deed 
to have been made on diſtinct Conſiderations, viz. the Cove- 
nant for Increaſe of Rent, becauſe the Price of Proviſions 
was rais'd, and the Covenants for Renewal, becauſe the Leſſee 
undertook to lay out 100 J. in Buildings. 

Seck. $. And if A. ſeiz d of a Manor, of the yearly Value 
of 2401. deviſes ſeveral Legacies, and particularly to his Heir 
at Law 40s. and then adds; That being determin'd to ſettle 
for the future, after the Death of me and my Wife, the Ma- 


nor of F. with all Lands, Woods and Appurtenances to Cha- 


Titable Uſes, I deviſe to M. N. Cc. upon Truft, that they 
ſhall pay yearly, and for ever, ſeveral particular Sums to Cha- 
Titable Utes, amounting in the Whole to 1207. per Annum, 
and gives the Truſtees ſomething for their Pains ; there being 
an Overplus, it ſhall go in Augmentation of the Charities, it 
appearing to be the Teſtator's Intent to ſettle the whole Manor, 
and that the Heir ſhould have no more than the 40s. So 
where the Reverſion in Fee of divers Lands lett on Leaſes on 
which in all 70 J. per Annum was relervd, was granted by 
King H. 8. to the Corporation of Coventry, 400 l. of the Pur- 
chaſe-Money was paid by the Corporation, and 10001. by 
Sir T. V. but in the Grant, the Corporation was ſaid to be 
the Purchaſers, and it was by the Deed declar'd that the 
whole 70 J. per Ann. ſhould be applied to ſeveral Charities 


therein mention'd, the Leaſes expiring, the Value of the 


Lands were greatly increas'd, but the Surplus had been all 
along receiv'd by the Corporation of C. the Lands themſelves 


not being given to the Charities, but particular Rents out of the 


Lands; and it was ſtrongly inſiſted, that the Articles mention- 
ing the Corporation to be Purchaſers, there could be no Aver- 
ment receiv'd to the contrary, and altho' a Charity is not 
bar'd by Length of Time, or any Statute of Limitations, yet 
it is an Evidence, that the Surplus belong'd to C. becauſe they 
have enjoy d it ever ſince the Purchaſe, but the Defendants 
were order d to account for the improv'd Value of the Land, 
and the Charities to be augmented in Proportion. 


1 | CAP. 
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Sect. .. EE Eing is alſo an univerſal Guardian to Infants, 

and ought in the Court of Chancery to take 
Care of their Fortunes. As 1ft, If they marry during their 
Minority, to procure a Settlement; for tho by the Eccleſiaſtical 
Law, a Woman 1s of Age to marry ; yet by the 'Temporal Law, 


the cannot diſpoſe of her Fortune, and therefore the Court 


will make ſuch a Diſpoſition of the Fortune of the Ward, as 
may be moſt beneficial for her. But if ſhe was of full Age 
at the Time of her Marriage, then ſhe was out of the Care 
of the Court; and the Court cannot at all interpoſe, tho' ſhe 
be under Age, as {ome ſay. But where the Huſband is Plain» 
tiff here in Chancery to have the Truſtees transfer their E- 
ſtate, or for any other Favour of the Court; then indeed 
when they had fuch a Hand upon him, they may make him 
do ſuch "things as ſhall be reaſonable, otherwiſe there is no 
Colour in it. 24%, This Court, upon Application made to it 
by Guardians, has ſettled the Maintenance of Infants. And 
4 Court of Equity may, by the Approbation of an Infant's Re- 
lations, allot the Infant Maintenance out of a Truſt-Eſtate, 
tho' there be no Proviſion in the Truft for that Purpoſe: And 
this is founded on natural Equity. But Chancery never al- 
lows the Principal to be leſſen'd in Maintenance of an Infant. 
>24ly, If a Man intrudes upon an Infant, he ſhall receive the 
Profits but as Guardian, and the Infant ſhall have an Account 
againſt him in Chancery as Guardian. For in the Conſidera- 
tion of this Court, he {hall be look'd upon as Truftee for the 
Infant. And if a Man, during a Perſon's Infancy, receives 
the Profits of an Infant's Eſtate, and continues to do ſo for 
ſeveral Years after the Infant comes of Age, before any En- 
try is made on him; yet he ſhall account for the Profits 
throughout, and not during the Infancy only. And ſo it ſeems 


at 


* There are in Law ſeveral Kinds of Guardians. 

As 1/t, Jure Nature, the Father of his Heir apparent till twenty-one; and this 
was inſeparable from his Perſon. 4: 

2ty, In Socage, Jure Gentium, the next of Kin to whom the Lands could not 
deſcend; and this was only of Things, that lie in Tenure till fourteen: Of others he 
might chooſe a Guardian, if he was of Years to make a Choice. 

zal, By the Statute of 12 Car. 2. cap. 24. form'd by Sir Matthew Hale; and this is 


in Office and Intereſt much the ſame with a Guardian in Socage. But it extends not 


to his Lands by Deſcent only, as that did, but to all his Eſtate whatever, and may 
be till twenty-one, or any leſs Time. 

athly, Ey Cuſtom, as in London, and other Boroughs. 

5, The Spiritual Court, of Perional Eſtate only. 

6% h, The King, for Allegiance and Protection are reciprocal. 
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at Law, he ſhould be charg'd in an Action of Account, as 
Tutor Altenus, | 

Sect. 2. Guardians are appointed by Writ for Infants, and 
one or more Guardians jointly, and the Court of Chancery 
may aflign one of the Six Clerks to be Guardian to an Infant. 
But a Guardian cannot be otherwiſe appointed than by bringing 
the Infant into Court, or his praying a Commiſſion to have 2 
Guardian aſſign d him. And where there is a Guardianſhip by 
the Common Law, this Court will intermeddle and order : But 
if there be a Guardian by Act of Parliament, it cannot remove 
him or her. Yer in this, and all the other like Caſes, they 
ſhall give Security not to marry the Child, infra annos nubiles, 
or conſent, or be aiding to the Marriage of ſuch Child, po/# 
annos nubiles, during Minority, without acquainting this Court 
therewith. But the Chancery cannot reſtrain the Infant from 


Marriage ad annos nubiles. But if a Perſon appointed Guardian 


purſuant to the Statute, (viz, 12 Car. 2. cap. 14.) dies, or re- 
fuſes to take upon himſelf the Guardianſhip, the Lord Chan- 
cellor may appoint a Guardian, As to the Cuſtody of Luna- 
ticks, it is no Queſtion of Right, but of Prudence, and where 
no Right there is no Wrong. It ſhall never in this or in any 
other Caſe be committed to any that will make Gain of it, or 
who is concern'd to outlive the Lunatick, as being neareſt of 
Blood, and entitled to the Adminiſtration; and the Allowance 
muſt be liberal and honourable. 

Seck. 3. A Tutor or Guardian was look d upon in the Civil 
Law, to be in the place of a Father to the Minor, who by 
Reaſon of the Infirmity of his Age, was deem'd unable to 
take Care of himſelf, and the Particulars of his Charge was, 
Iſt, Of his Perſon and Education, and to lay out all reaſon- 
able Expences for him in Proportion to the Value of his E- 
fate, ſince it was not his Eſtate alone, but his Morals, that he 
was appointed to look after. But in the {econd Place he was 
to take Care of his Patrimony, and to be as provident of his 
Affairs, as a prudent Maſter of a Family is of his own, and 


the Power of the Tutor was limited to what might be profi- | 


table to the Minor, for ſo far they thought his Authority eſta- 
bliſh'd by Juſtice it ſelf. And ſo it ſeems formerly in the 


Law of England, he that was conftiruted Tutor or Guardian, 


ought to ſee, that the Heir be well brought up, and that his 
Eſtate be ſafely kept; for he can do nothing but for the Pro- 
fit and Benefit of the Infant, nor intermeddle with any Thing 


but of what he may render an Account. And he was bound to 


1 put 
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put in Security before his Admiſſion, and to make Oath to ad- 
miniſter the Affairs of the Minor to his Profit and Benefit, to 
exhibit a true and faithful Inventory of all the Goods, and to 
render an exact and true Account of his Office, whenſoever it 
was requir'd by the Judge, which is the ſame Oath, that was 
adminiſter'd to all Executors and Adminiſtrators. But this 


Law is not now obſerv'd here, as it was in Rome, to the great 
Detriment of many Minors. But both in Chancery and in 


the Civil Law, an Infant might call his Guardian to an Ac- 
ount, even during his Minority, if there fell out any Thing 
that made it neceſſary. | 


BOOK III. 


CAE 


eck. 1. IT follows in the next Place, that we treat of Mort- 

gages and Pledges. This Kind of Agreement was 
uſeleſs in a State of Nature; becauſe it was lawful for the 
Debtor in that State, to ſeize on any Part of the Creditor's 
Goods or Eſtate, without any ſpecial Contract. For right 
Reaſon, and the Nature of Society prohibits not all Force, 
but that which 1s repugnant to Society; that 1s, which de- 
priveth another of his Right. For the End of Society is, that 
by mutual Aid, every one may enjoy his own. And as na- 
turally every Man may vindicate his own Right, fo to pro- 
fit another, in what he can juſtly, is not only lawful but 
alſo commendable. But Civil Society being ordain'd for the 
Maintenance of Tranquility, there ariſes preſently to the 
Commonwealth, a certain greater Right over us, ſo far as is 
neceſſary to that End; and therefore ſo far it may and will 
prohibit that promiſcuous Right of reſiſting. Nor were there 
any Mortgages of Lands with us, while the feudal Tenures 
were on Foot; becauſe ſuch Conveyances were look'd upon as 
a Sort of Fraud on the Conſtitution. But when a Licence of 
Alienation was given about the Time of H. 3. and it became 
a Maxim in Law, that the Purity of a Fee-{imple imported a 
Power of diſpoſing of it, as the Owner pleas d: There were 
two Ways of pledging Lands introduc'd, which Littleton di- 
ſtinguiſhes by the Names of Vadium vivum, and Vadium mor- 
zuum. The firſt is, where a Man borrows a Sum of Money 


T of 
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of another, and makes an Eſtate of Lands to him, until he 
hath receiv'd the {ame out of the Iflues and Profits: So that 
neither the Money nor the Land dies, or is loſt. The other, 
where a Feoffment is made upon Condition, that if the Feoftor 
pay to the Feoffee ſuch a Sum by ſuch a Day, that then the 
Feoffor may enter, Cc. in this Caſe, if he does not pay, then 
the Land 1s taken from him for ever, and if he does, then 
the Pledge is dead as to the Tenant, Oc. 

S:&. 2. Theſe Sorts of Conveyances, being uſually made in 
Fee · ſimple, were expos'd to many Inconveniences. For the 
Eſtate becoming abſolute at Law, on Default of Payment, was 
ſubject to the Dower of the Wife of the Feoſfee, and all other 
his real Charges and Incumbrances; and therefore to prevent 
this, the ancient Courſe in Mortgages was to join another with 
the Mortgagee in the Conveyance. But the Court of Chance- 
ry, tho' at firſt they made a Scruple of breaking in upon the 
Rules of Law, have now ſet this Matter right, and ſince 
the Lands were originally only a Security for the Money, 
therefore the Payment of the Money doth in Conſideration of 
Equity put the Feoffor in his firſt Eftate, as well after as be- 
fore the Condition broken. 

ect. 3. And altho' with Reſpect to the Surplus of the E- 
Rate over and above the Mortgage-Money, the Mortgagee is 
uſually look'd upon in Equity, as a Truſtee for the Mort- 
gagor : Yet there is a Difference betwixt a Truſt and a Power 
of Redemption. For a Truſt is created by the Contract of 
the Party, and he may direct it as he pleaſes, and may pro- 
vide for the Execution of it, and therefore they only are 
bound by it, who come in in Privity of Eſtate, or with No- 
tice, or without a Conſideration. As a Tenant in Dower is 
bound by it, becauſe ſhe is in the Per. But not a Tenancy by 
the Curteſy who is in the Poſt. Nor ſhall any other, who 
comes in in the Poff, be liable to it, without expreſs Mention 
made by the Party. But a Power of Redemption is an equi- 
table Right inherent in the Land, and binds all Perſons in the 
Poſt, or otherwiſe; becaule it is an ancient Right, which the 
Party is intitled to in Equity. And altho by the Eſcheat, 
the Tenure 1s extinguiſh'd, that will be nothing to the Pur- 
pole, becauſe the Party may be recompenc'd by the Court for 
that, by a Decree for Rent, or Part of the Land it ſelf, or 
{ſome other Satisfaction. And it is of ſuch Conſideration in 
the Eye of the Law, that the Law takes Notice of an Equity 
of Redemption, and makes it aſlignable, or deviſable. 
| 1 Ys Sect. 4. 
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Sect. 4. And Equity is Part of the Law of England, ſo that 
it cannot any Manner of Way be provided by Agreement, in 
Cate of a Mortgage, that the Court of Chancery ſhould not 
give Relief. For ſuch an Agreement would be contrary to natu- 
ral Juſtice in the Creation of i It, and prove a general Miſchief ; 
becauſe every Lender would by this Method make himſelf 
Chancellor in his own Caſe, and prevent the Judgment of this 
Court. Neither ſhall a Man have Intereſt for his Money, and 
a collateral Advantage beſides for the Loan of it, or clog the 
Redemption with any By-agreement, ſince this w ould be to let 
in all Manner of Extortion and Uſury. But there is a Diffe- 
rence between Mortgages of Exchequer-Annuities and Com- 
mon Stock, the Value of which depends upon Imagination, ra- 
ther than a Real Value: For Annuities are a certain Security, 
and carry a conſtant Intereſt, and therefore are to be conſider d, 
as Mortgages of Lands, and cannot be fold after Forfeiture 
without Forecloſure. Yet Annuities mortgaged are now held 
Irredeemable after Forfeiture, unleſs there be an expreſs Agrees 
ment, that the Mortgagee may fell after Forfeiture. 

Sect. 5. And notwithſtanding, that in a common Mortgage, 
ſuch Covenants ought not to be regarded, for the general In- 
convenience that would follow ; yet this Reaſoning cannot ex- 
tend, where it is made with an Intention to ſettle his Eſtate, 
beſides the Conſideration of the Money paid. As where the 
Conveyance is in Conſideration of 1000 J. paid to him by a 
Perſon that married his Kinſwoman, upon Condition, that if 
he did not repay the Money with Intereit during his Life, his 
Heirs, &c. ſhould then have no Power to redeem ; this Court 
can neither ſhorten, nor enlarge the Time that is given by ex- 
preſs Covenant and Agreement of the Parties. So where there 
1s a Clauſe or Proviſion to re- purchaſe in a Conveyance, the 
Time limited ought preciſely to be oblerv'd. But then this 
muſt be in Caſe che Court are fully ſatisfied, that it was not 
originally a Mortgage, but an abſolute Pujchi(e: Or elle a 
Redemption may be decreed at any Time within twenty Years 
after the Time of Re- purchaſing is out. 

Sect. 6. And in Equity there is no Time limited for the Re- 
demption of a Mortgage, and the common Doctrine in the 
Court of Chancery is, that Mortgages were not within the 
Statute of Limitations ; however that Statute may be men- 
tion'd ſometimes as a proper Direction to go by; for the 
Courts of Equity are tender of ſettling any ſet Time, be- 


cauſe there can be no Queſtion in whom the Property of the 
Pawn 
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| Pawn is, when I poſſeſs it as another's, and Preſcription was 


introduc'd only to put an End to Suits, and ſettle Property, 


which would otherwife be uncertain. Beſides, a Man can 
never be injur'd, if he receives Principal, Intereſt, and Coſts: 
But the Proprietor of the Land is injur'd, if he parts with his 
Poſſeſſion under the ttue Value. Yet where a Man comes in 
at an old Hand, the Poſſeſſor ſhall account no further than 
for the Profits made in his own Time, and upon extraordina= 
ry Circumſtances, it may be reaſonable to debar him altoge- 
ther of the Power of Redemption, and ſo this Court ſome- 
times hath allow'd Length of Time to be pleaded in Bar, 
when the mortgaged Eſtate hath deſcended as a Fee, with- 
out Entry or Claim from the Mortgagor, and where the Poſ- 
ſeſſor would be entangled in a long Account. 


Sect. T. And it ſeems, now the Court will not relieve Mort- 


gages after twenty Years, for the Statute of 2 1 Fac. cap. 16. 
did adjudge it reaſonable to limit the Time of one's Entry to 
that Number of Years, unleſs there are ſuch particular Cir- 
cumſtances as may vary the ordinary Cale, as Infants, Feme 
Coverts, Cc. which are provided for by the Statute it felt. 
And altho' theſe Matters in Equity are to be govern'd by the 
Courſe of the Court: Yet it is beſt to ſquare the Rules of 
Equity, as near the Rules of Reaſon and Law as may be. 80 
if there were Infants: Yet the Time having begun upon the 
Anceſtor, it ſhall run even upon Infants, as it is at Law, in 
the Caſe of a Fine. But where a Bill has been brought, and 
an Account within twenty Years, a Redemption may be de- 
creed upon the Foot of that Account. So if the Mortgagor 
agreed the Mortgagee ſhould enter, and hold till he was ſa- 
tisfied; this is in the Nature of a Welch Mortgage, and in ſuch 
Caſe the Length of Time is no Objection. 

Sect. 8. And this Court cannot ſhorten the Time of Re- 
demption which the Parties have agreed upon, but when that 
is paſt, the Practice is to forecloſe. Yet at the Common 
Law, in the Cafe of Infants, the Parol was to demur, and 
the Infant is not bound to anſwer till full Age, and the Re- 
giſter, Parliament and Common Law give no Execution againſt 
an Infant Heir, tho' the Debt were clear and indiſputable as 
by a Judgment or Statute: But the contrary is done in Chan- 
cery. However in Equity, the Intereſt of Infants is ſo far 


regarded and taken Care of, that no Decree ſhall be made 


againſt an Infant without having a Day given him to ſhew 
Caule after he comes of Age, And there being an Infant 
1 in 
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in the Caſe, we cannot forecloſe him without a Day to ſhew 
Cauſe after he comes of Age. But the proper Way in ſuch a 
Caſe, is to decree the Lands to be {old to pay the Debts, and 
that will bind the Infant. So if Lands are devis'd to be fold 
tor Payment of Debts, the Lands may be decreed to be fold, 
without giving the Heir, who is an Infant, a Day to ſhew 
Cauſe, when he comes of Age; for nothing deſcends to him. 
But if he is decreed to join in the Sale, he muſt have a Day af- 
ter he comes of Age. But altho' if an Infant anſwer by Guar- 
dian, upon which a Decree is made, without any Day given 
him to ſhew Cauſe, it ſhall not be read or admitted as Evidence 
againſt him, when he comes of Age; yet an Infant ſhall be 
bound by an Offer made by him in his Anſwer, if the other 
Side are thereby delay d, and he do not immediately after his 
Coming of Age apply to the Court, in Order to retract his 
Offer, and amend his Anſwer. And where an Infant is 
Plaintiff, he cannot amend his Bill in any Point where it has 
been diſmiſs'd upon the Merits. So if a Man by Fraud or 
Forgery gets into Poſſeſſion of an Eſtate, and ſoon after dies, 
leaving his Heir an Infant, it would be hard his Infancy 
ſhould protect him from pleading or anſwering; for neither 
Law nor Reaſon can entitle him to poſſeſs an Eſtate got by 
the Fraud of the Father. And ſome ſay, there is ſcarce any 
Caſe, where an Infant hath Time to ſhew Cauſe againſt a 
Decree, but where it is neceſſary for him to join in a Cons 
veyance, as in Caſe of Forecloſure or the like. 

Seck. 9. By the Civil Law, the Mortgage is properly a Secus 
rity only for the Debt it ſelf, for which it was given, and the 
Conſequences of it, as the principal Sum, and Intereſt, and the 
Coſts and Damages laid out in preſerving it. But he that will 
have Equity to help, where the Law cannot, ſhall do Equity to 


the Party, againſt whom he ſeeks to be reliev d. And upon 


this Rule a Mortgage given as a Counter-Security to a joint O- 
bligee ſhall ſtand as a Security for a ſecond joint Bond, enter'd 
into by the ſame Perſons afterwards, without any Agreement 
for that Purpoſe; and the Heir ſhall not redeem without ſaving 
harmleſs againſt both. So if the Mortgagor borrows more 
Money of the Mortgagee, and gives Bond for it, the Heir of 
the Mortgagor ſhall not redeem without allo paying the Debt 
by Bond, if that the Mortgagor bound himſelf and his Heirs 
in the Bond ; for it is a known Rule in Equity, that where 
there is an Eſtate ſubſiſting at Law, Equity will not deſtroy 
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it, unleſs the Party redeeming will ſatisfy all equitable De- 
mands out of the Eſtate. And the Law is the ſame of an 
Executor, in Caſe of a Mortgage of a Leaſe for Years, tho 
no ſpecial Agreement, that the Bond-Debt ſhould ſtand ſecur'd 
by the Mortgage. So of the Mortgagor himſelf, he mult pay 
all that was due on Note, or {imple Contracts, or Bonds. But 
this laſt Point has been denied by ſome, and a Diverſity taken 
between the Mortgagor himſelf and his Heir; for the Land 
in the Hands of the Heir is chargeable with the Bond-Debt 


even at Law. And ſince the Statute againft fraudulent De- 


viſes, the Deviſee of the Equity of Redemption is in the ſame 
Caſe with the Heir; becauſe the Statute makes ſuch Deviſe 
void, as againſt Creditors; but before that Statute, ſuch De- 
viſee would not be liable to the Bond-Debt. 
Se. 10. As for Pawns, they differ in this Reſpect from 
Mortgages, as appears by the following Caſe. 4. pawn'd ſome 
ewels to K. who ſign'd a Writing, that they were to be re- 
deem'd in twelve Months, otherwiſe they were to be as bought 
and fold: K. within a ſhort Time after, delivers over the 
Jewels, together with {ome Plate of his own to M. as a Pledge 
for 200 J. and K. afterwards borrow'd 30 J. and 50 J. of N. 
on promiſſory Notes to be repaid on Demand: Alcho' M. was 
a Bookſeller, and did not deal in Plate or Jewels, and ſo had 
not gain'd any Property, as having bought in a Market Overt, 
yet it is natural to think, altho' he took Notes for the 301. 
and 50 l. that the Pawn was not to be parted with, until that 
Money, as well as what was before lent, was paid. And it is 
to be look'd upon as an Account current between K. and M. 
and therefore he might retain what he had in his Hands, until 
the Ballance was paid: But the Goods of K. which were 
pawn'd are to be firſt applied, as far as the Value thereof 
would extend, and if there be Creditors of a higher Nature, 


this ſhall not give him any Preference. 


Sect. 11. But in this both Pawns and Mortgages agree, 
that the Act, for which the Defendant is to pray Equity 


againſt the Plaintiff, muſt be done to the Plaintiff himſelf, 


or to his Repreſentative. For if the Mortgagor mortgage 
the Equity of Redemption, and the ſecond Mortgagee brings 
a Bill to redeem, he ſhall not be oblig'd to pay the Bond- 
Debt, ſince the Money was not lent to him. So the Allignee 
of the Equity of Redemption ſhall not be affected by a Judg- 
ment after confeſs d by the Mortgagor, tho' the Judgment- 

4 | Creditor 
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Creditor purchaſe in the Mortgage; but ſhall redeem upon 
Payment of the firft Mortgage-Money only. So if Tenant 
for Lite, Remainder to his Son in Tail, mortgage the Lands, 
and the Son after borrow Money of the Mortgagee, and 
give the Lands as a Security: Yet he may redeem without 
paying his Father's Morrgage, for the Son is a Stranger to 
the Father, and all one as Stranger. | | 
Sect. 12. But further the Mortgagee is to be conſider'd, as a 
Creditor beyond the Security he has taken. As where A. lent a 
Sum of Money on the Mortgage of ſome Houſes, and had a 
Bond for Payment of the Money, as uſual in ſuch Cafes; af- 
terwards he lent a Sum of 20001. on the Equity of Redemp- 
tion, and had a Bond for that likewiſe; and then the Mort- 
gagor becomes a Bankrupt, and by ſome Accident, the Value 
of the Houles funk ſo much, that they were not ſufficient 
to raile the Mortgage-Money firſt lent; on a Bill brought to 
have them ſold, and that as to ſo much as they fell ſhort to 
anſwer the firſt Mortgage- Money, the Mortgagee might come 
in upon his Bond, as a Creditor, it mult be fo decreed and 
as to the 2000 l. lent upon the Equity, which was worth no- 
thing, it muſt ſtand {ingly upon the Bond. So where a Man 
borrows Money on the Mortgage of a Ship, and covenants to 
repay the Inſurance- Money, but there was no Covenant for 
Re-payment of the principal Money it ſelf; the Mortgagee 
treated with a Perſon concerning the Inſurance, but could 
not agree for the Rate, and thereupon the Ship went out, and 
was loſt in the Voyage; ſince, if he had taken no Security at 
all for his Money, he had then without Queſtion been a Cre- 
ditor by ſimple Contract, ſurely the Taking Security ought 
not to put him in a worle Condition, eſpecially now the Secu- 
rity being loſt. And in Caſe of Pawns even at the Common 
Law, if the Pawn 1s loft without the Default of the Pawnee, 

he may have an Action for his Money againſt the Pawnor. 
Sect. 13. Yet notwithſtanding that by the Common Law, 
the Mortgagee of Lands has an abſolute Intereſt, and by the 
Covenant for quiet Enjoyment, Oc. till Default of Payment, 
the Mortgagor is but Tenant at Will to the Mortgagee; in 
natural Juſtice and Equity, the principal Right of the Mort- 
gagee is to the Mortgage-Money, and his Right to the Land 
is only as a collateral Security for the Payment of it. And 
therefore all Mortgages are to be look'd upon as Part of 
the Perſonal Eſtate : Unleſs the Mortgagee in his Life-time, 
Or 
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or by his laſt Will do otherwiſe declare or diſpoſe of the 
fame. And in Regard the Money came firſt out of the Perſonal 


Eſtate, the Law always gives the Money to the Executor, 


where no Perſon is nam'd: And where the Election to pay, ei- 
ther to the Heir or Executor, is gone and forfeited in Law, 
it is all one in Equity, as if neither Heir or Executor were 
named, and therefore to have a certain Rule in theſe Caſes, 


Equity ought to follow the Law and give it to the Executor. 


And the Right to a Sum of Money, which 13 a Perſonal Du- 
ty, ought always to be certain, and not variable upon Cir- 
cumſtances; ſo that whether there are Aſſets or not, or there 
wanted the Circumſtances of a perſonal Covenant to pay the 
Money, is not material. So altho' the Mortgagee be foreclos'd, 
or it be of ſo ancient a Date, as in the ordinary Courſe of the 
Court not redeemable: Yet in Cale the Mortgagee be not 


actually in Poſſeſſion, it ſhall be look d upon in his Hands to 


be Perſonal Eſtate. But if the Land be worth more than the 
Money, the Heir may well ſay, I will pay you the Money, 
and take the Benefit of the Forecloſure to my ſelf. 


CAP 


. AND altho' the Money {hall not be paid to the Heir 


or Aſſignee of the Land, without naming him in 
the Condition: Vet the Money may be paid by them in Pre- 
ſervation of their Inheritance, & qui ſentit onus ſentire debet & 
commodum. And it is Equity that ſhould make Satisfaction, 
which receiv'd the Benefit. As where the Heir 1s indebted by 
Mortgage made by his Father, or by Bond, or by other Means, 
as Heir to his Anceſtor, the Perſonal Eſtate in the Hands of the 
Executor ſhall be compell'd to pay that Debt in Eaſe of the 


Heir; and eſpecially in Caſe there be ſufficient to pay the 


Debt by the Mortgage, Cc. and the Legacy out of the Perſo- 
nal Eſtate ; for when both can be ſatisfied, both ſhall be ſatiſ- 
fied. The Reaſon is, becauſe the Perſonal Eſtate is the Fund 


for the Payment of all Debts, and rhe Mortgage-Money is a 


Debt, whether there be a Covenant for Payment in the Mort- 
gage-Deed, or not; tho' ſome have been of a contrary Opi- 
nion, where there is no Covenant expreſs or implied. But the 
Perſonal Eſtate of the Father is not liable to the Grandfa- 
ther's Debts, and therefore it ſhall not go in Exoneration of 


the Grandfather's Mortgage of the Lands deſcended to the 
"ro |; Grandſon, 
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Hrandſon, unleſs the Father had been Executor to the Grand- 
father, and had converted the Aſſets to his own Uſe. 

Sect. 2. So the Wife being a Jointreſs, and having granted a 
Term for Years only out of her Eſtate for Life, by Fine, with 
her Huſband for a Mortgage, there reſts a Reverſion in her, 
which naturally attracts the Equity of Redemption, altho' the 
Equity of Redemption was limited to the Huſband and his 
Heirs by the Deed of Redemption ; for that ſhe was no Party 
to it. And the Huſband having covenanted to pay this Money, 
if there be Aſſets ſufficient, it ſhall be decreed clear to the 
Wife; for the Huſband having had the Money, 1s in Equity 
the Debtor, and the Land is to be conſider'd but as an addi- 
tional Security. And ſo it is if there were no expreſs Core- 
nant. But all other Debts ſhall be firſt paid. 

Seck. 2. And as the Heir in many Cafes has the Aſſiſtance 
and Favour of the Court, as to make the Perſonal Eſtate firſt 
liable to Debts, and to be applied in Eaſe and Exoneration of 
the Real Eſtate: So even an Heres factus has had that Relief 
here. The Reaſon is, becaule the Heres factus comes inſtead 
of the Heres natus by the Will, and it is preſum'd to be the 
Intention of the Teſtator, that he {hould have all the Privi- 
leges of the Heres natus. And ſome ſay, that not only he who 
is Heres factus {hall pray in Aid of the Perſonal Eſtate to diſ- 
charge the Real, but even an ordinary Deviſee ſhall have that 
Benefit. But the Law feems otherwiſe. For if a Man mort- 
gages his Land, and then deviſes it ro J & or to A. for Life, 
the Remainder in Fee to B. there the Charge doth paſs with 
ſuch Eſtate, for there appears no Intent of the Teftator. S0 
where the Equity of Redemption is purchas d, the Purchaſer 
ſhall have no Aid of the Perſonal Eitate of the Mortgagor, 
for he has made it his own Debt. Nor ſhall the Heir him- 
ſelf after the Sale; for the Equity that the Heir has, is, that 
the Lands may deſcend clear to the Family. 

Sect. 4. But regularly the Perſonal Eſtate muſt aid the Heir, 
and an implied Intent muſt not, without clear Expreſſion, alter 
the equitable general Law. As if a Man deviſes Lands for 
Payment of Debts and Legacies, and deviſes the Perſonal E- 
ſtate ſhall go in Diſcharge of the Real; becauſe the Remainder 
of the Lands, after the Debts and Legacies paid, deſcends to 
Heir as Heir, and he is not thereby diſinherited. And altho? 
there is an expreſs Deviſe to the Executor, yet that is only af- 
ter Debts and Legacies paid, and being no more than the Law 

gave 


? 
. 
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gave him, is a void Deviſe. 4 Fortiori if the Deviſe to the 
Executor be in the {ſame Clauſe in which ſhe was named Exe- 


cutrix; for it not being ſaid, free and exempt from Payment 


of Debts, ſhe mult therefore take it as Executrix. Otherwiſe 
if a Man deviſe Lands for Payment of Debts and Legacies, 
and the Overplus to the Heir, or to the Heir and a Stranger, 
as they call it in Chancery out and out. For there is a Diffe- 
rence between charging an Eſtate with Payment of Debts, and 
deviſing an Eſtate to be {old out and out to pay Debts: Since 
in this Caſe the Intent appears to be, that he ſhould take the 


| Overplus, as a Money-Legacy only, and that the Land ſhould 


not deſcend to him as Heir at all. "FE 

Sect. 5. And if there be no Aſſets to anſwer the Intent of 
the Teſtator on his Legacies, the Heir ſhall have no Aſſiſtance 
of the Perſonal Eſtate; for this would be to overthrow his ex- 
preſs Intent by an implied one, that the Land was to deſcend 


free to the Heir, and to take away from a Man the Diſpoſal 


of his own Property. So if the Perſonal Eftate were devis'd 
to a Stranger, and not to the Executor; for ſuch Deviſe muſt 


then be taken as a Legacy. $0 if the Deviſe were of a ſpeci- 


fick Legacy, or any certain Sum to the Executor; for the 
{ſame Reaſon. So it he deviſe all his Goods, Chattels, and 
Houſhold- ſtuff in ſuch an Houle to another, and then goes on 
in theſe Words, All the Reſt and Refidue of my Perſonal Eſtate I 


give and deviſe to my Wife, whom I make ſole Executrix : For 
tho the Words, Reſt and Refidue of his Perſonal Eſtate, are ge- 


nerally underſtood, after Debts, Legacies, and Funerals: Yet 
here they are relative to the laſt Antecedent, and paſs to his 
Wife, as a ſpecifick Deviſe of what he had not before parti- 
cularly devis d. Much more if there be an expreſs Clauſe to 
exempt the Perſonal Eſtate from Payment of Debts, the Will 
of the Teftator ſhall be obſerv'd. And the Heir can have no 
Equity in Caſe of other Creditors to defeat them of their 
Debts, for this even an expreſs Deviſe to him of the Perſonal 
Eſtate could not have done. | 

S2&.65. On the other Side it is but reaſonable, that as the 


Heir 1s to have Equity, he ſhould do it. And therefore altho' 


regularly, where the Parties are in equal Degree, the Executor 
or Adminiſtrator may prefer which of them he thinks fit: Vet 
Equality is Equity, and the Court, where they have any Foun- 
dation to go upon, uſually marſhals the Aſſets, ſo as all Par- 
ties may have Satisfaction, for Nemo ex alterius detrimento fieri 
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debet locupletior. So if there be a Debt owing to the King, 
the King's Debt ſhall be ſatisfied out of the Real Eſtate, thac 
the other Creditors may be let in to have a Satisfaction of 
their Debts out of the Perſonal Aſſets. 

Se. 7. But Equity is remedial only for thoſe who come in 
upon a good Conſideration. So that in Cale of Legacies there 
is a Diflerence. For if the Legacy be in Satisfaction of a 
Debt, or as a Proviſion for younger Children or Grandchil- 
dren, then Equity will marſhal the Afets, as for a ſimple 
Contract Creditor. And the Statute for ſettling Inteſtates E- 
ſtates has made a Will for thoſe that die Inteſtate and there- 
fore the younger Children of one dying Inteſtate, ſhall have 
the ſame Advantage, as if their Shares had been reſpectively 
devis'd to them. But otherwiſe it 1s, if the Legatees were 
Volunteers or collateral Relations, for whom the Teſtator was 
not oblig'd by the Law of Nature to provide, or were pro- 
vided for in the Life of the Teſtator. And ſince the Heir is 
not diſinherited by the Will, the Value of what deſcends to 
him muſt be look'd upon as much a defign'd Proviſion for 
him, as an expreſs Deviſe is for the younger Children, and 
therefore he muſt abate in Proportion out of his Proviſion, in 
the ſame Manner, as each of the younger Children are to 
abate out of their reſpective Proviſions, where there is not ſuf- 
ficient to anſwer them all, ſo that the Heir muſt have as 
much as all the Legatees taken together. But if there be a 
bountiful Proviſion for the Heir; as where there is as much 


left in Reſerve for him, as is taken out for a Proviſion for all 


the younger Children Legatees; in ſuch Caſe the Legatees 
{hall have their whole Legacies. 


CAP. 


— 
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Sect. 1. 12 equali Jure melior eſt Conditio Poſſidentis. Where 

Equity is equal, the Law ſhall prevail, and he that 
hath only a Title in Equity, ſhall not prevail againſt Law and 
Equity. AS a Purchaler or Mortgagee coming in upon a va- 
luable Conſideration without Notice, and purchaſing in a pre- 
cedent Incumbrance, it ſhall protect his Eſtate againſt any Per- 
ſon, that hath a Mortgage ſubſequent to the firſt and before 
the laſt Mortgage, tho' he purchas'd in the Incumbrance, at- 
ter he had Notice of the ſecond Mortgage; for he has both 
Law and Equity for him. It is true there have been ſtrong 
Arguments us'd againſt the Unreaſonableneſs of this Practice, 
and there might likewiſe be ſtrong Reaſons brought for the 
Maintaining of it, and fo it was at firſt a Caſe very diſputable; 
but being long ſince ſettled, the Court will not now ſuffer that 


Point to be ſtirrd; but it may be, they will where they find 


a Man deſigning a Fraud, and who thinks to make a Trade of 
Cozening by the Rules of the Court. So tho it were pur- 


chas'd pendente lite between them, for a Diſcovery and Re- con- 


veyance, the firſt Mortgage being ſatisfied. But otherwiſe if 
after a Decree made. So tho nothing be due upon it; he 
himſelf has no Eſtate at all in him; or it be obtain'd by un- 
due Means, as without any Conſideration ; or by Fraud : For 


the Practice is not material, to ſecure a jut Debt. So if the 


Purchaſe were of a precedent Statute by the laſt Mortgagee, 
he ſhall not be brought to any Account upon this in Equity 


by the ſecond Mortgagee, any otherwiſe than he may do at 


Common Law upon a Scire fac ad computand', viz. not accord- 


ing to the true Value, but upon the extended Value for the 
u whole Debt and Damages. And this, altho' the extended Value 


was but a third Part of the true Value. Same Law of a Pur- 
chaſer, and there is no Difference, whether it was bought in 
before the Purchaſe or after. So that by Protecting is meant, 
making all the Advantages of it, that the Law admits of. 

Sect. 2. So where the ſecond Mortgagee agreed with the Exe- 
cutor of the Conuzee, to put the Statute in Execution at: his 


Coſts, and to pay him the Debt due on the Statute, after ſuch 


Time as the Statute ſhould be extended, and an Aſſignment 
made thereof; for a Thing agreed to be done, is look'd upon 
in Equity as really done, and he ſhall not only defend himſelf, 

I as 


4 
4 
F 
£ 
3" 
a” 
> 1 
a. 
1 
* 
% 
2 
9 
20 
* 
3 
7 
9 
0 
. 
* 
2 
7 
* 
* 
4 
- 
6 
4 
= 
f 
4 
>, 
2 
2 
> 
.- " 
4 8 
_ 
8 
3 
_ 
xe 
SS 
2 
8 
on 
* 


A Treatiſe of Equity. 97. 


as to the Land, that is in his Mortgage; but for ſo much as 


is contain'd. in the Statute. But if a Man is ſeiz d of fix 
Acres, and mortgages twenty to A. and then mortgages -the 
Whole to C. who purchaſes in the firſt Mortgage, that ſhall 
not protect more than the twenty Acres; but it ſhall protect 
theſe twenty Acres, ſo as B. ſhall never recover that, until he 
pay C. all the Money upon the firſt and laſt Mortgage. 

Sect. 3. And it is now an efſtabliſh'd Doctrine, that a Pur- 
chaſer bona fide, and without Notice of any Defect in his Ti- 
tle at the Time of his Purchaſe, may lawfully buy in any Sta- 
tute, Mortgage, or any other Incumbrance, and if he can de- 
fend himſelf by thoſe at Law, his Adverſary ſhall have no 
Help in Equity to ſet thoſe Incumbrances aſide; for Equity 
will not diſarm a Purchaſer. And Precedents of this Kind are 
very ancient and numerous, where the Court has refus'd to 
give any Alliſtance againſt the Purchaler, either to the Heir or 
to the Widow, the Fatherleſs, or to the Creditors, or to one 
Purchaſer againſt another. And this Rule in Chancery is in 
Vindication of the Common Law, where the Maxims which 
refer to Deſcents, Diſcontinuances, Non-Claims, and Colla- 
teral Warranties, are only the wiſe Acts and Inventions of the 
Law, to protect and quiet the Poſſeſſion, and firengthen the 


Right of the Purchaſers, 
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PARTI 


A P. 1 


Sect. 1. wy + is not pretended, that Wills are of Eccleſiaſtical 
Conuzance ſua natura, but only ſuch as were made 
for pious Uſes; and in England it plainly appears, that the Pro- 
bate of Teſtaments was originally in the County-Court. But 
the Conqueror made à Law, that no Matters of Eccleſiaſtical 
Conuzance ſhould be R in the County-Court. And al- 
tho' it is not diſcover' d, how the Biſhop and Earl divided their 
Cauſes and juriſdidion after the ſaid Law: Vet that of Wills, 
it ſeems, went wholly to the Biſhop and Clergy, and the Saxon 
Cuſtom being chang'd, the Norman was introduc'd. Nor was 
the very Name of the Eccleſiaſtical Court, or Court Chriſtian 
heard of before this Diviſion. But it is clear, that in H. 1I.'s 
Time, the Juriſdiction of Perſonal Legacies was in the ſecular 
Courts, and in Glanv. lib. 7. cap. 6 © 7. there is the Form of 
the Writ for a Perſonal Legacy. Yet that the Spiritual Court 
did from the Beginning of H. 3. exerciſe a Juriſdiction for Re- 
covety of Legacies, is infallibly prov'd from Bratton, and the 
Caſes of that Time. And tho in Legacies, as in Tithes, the 
Juriſdiction, that gave the Recovery of them, was ſometirnes 
in one, and ſometimes in the other Court, "# Bf it Was re- 
ſtrain d to the Spiritual only: Yet it ſeems beyond Exception, 
that the Spiritual Juriſdiction over Legacies, was long before 
in Practice. The Beginning of this Practice is as difficult to 
find, as that of Probates: But it is thought by ſome to have 
come from the Canon in the Decretals, Extr. de Teſt. c. 6. 
 _ Set. 2. But it is without Queſtion, that the Suit for a Per- 
ſonal Legacy may be brought in Chancery; and if the Matter 
has proceeded to a Sentence in the Eccleſiaſtical Court, it is 
proper to come here for the Executors Indemnity. And here 
Legatees are to give Security to refund, but not there; and 
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this Court will ſee the Money put out for Children. And ſo 
a Bill for Diſtribution of an Inteſtate's Perſonal Eſtate is very 


proper in this Court; for the Spiritual Court in that Caſe has 
but a lame Juriſdiction, and there are no negative Words in the 


Act of Parliament. | 
Sect. 3. But a Will prov'd in the Spiritual Court, is not to 


be controverted here for Fraud, altho' he ſhall have no Aid of 


this Court. Yet ſome think the Judgments of the Eccleſiaſti- 
cal Court ought to be as ſubject to the Equity of this Court, 
as Judgments in the Courts of Common Law. And altho' at 
Law one Executor 15 not liable to the Devaſtavit of another, 
yet in the Eccleſiaſtical Courts, and by their Law, if an Exe- 
cutor prove the Will, they will charge him, tho he inter- 
meddle no further, to pay the Legacies. And the Plaintift 1s 
without Relief by Appeal from the Sentence; becauſe the 
Judges Delegate muſt judge according to that Law, and there- 
fore this Court ſhould relieve him. And without Queſtion 
there may be Fraud in obtaining a Will, which is relievable in 


Equity, and of which no Advantage can be taken at Law. 


As if a Man agrees to give the Teſtator 2000 J. in Bank-Bills, 
if he will deviſe his Eſtate to him; and upon the Delivery of 
theſe Bills, he makes his Will, and leaves his Eſtate to him ac- 
cordingly, and the Bills after prove to be forg'd or counter- 
feit. But it has been ſettled, that a Will of a Real Eſtate 
cannot be ſet aſide in a Court of Equity for Fraud or Impoſi- 
tion, but muſt be firſt tried at Law, on deviſavit vel non, be- 
ing Matter proper for a Jury to inquire into. 

Sec. 4. In Regard therefore, that Cafes of Wills are for the 
moſt part tried in the Eccleſiaſtical Courts, and by the Rules 
of the Civil and Pontifical Law, the King's Judges muſt in 
ſuch Caſes judge after the Law of the Church, that there 
may be a Conformity of Laws. And thus in Perſonal Chat- 
tels, the Civil and Canon Law is to be conſider' d. And there 
the Rule is, where Perſonal Chattels are devis'd for a limited 
Time, it ſhall be intended the Uſe of them only, and not a 
Deviſe of the Things themlelves ; and ſo a Remainder over of 
them is good. And altho' in ſome Caſes a Man is {aid to die 
without Iflue, whenever there is a Failure of Iſſue, as to the 


Limitation over of Lands of Inheritance: Yet in Caſe of a 


Perſonal Legacy, or Chattel Real, it is not intended to ariſe 
upon any remoter Contingency, than that of dying without 
Iſſue living at his Death. So where there was a Deviſe of all 
| the 
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the Perſonal Eſtate to 4. who was a Feme Covert, but the Te- 
ſtator declar'd, that it was his Mind, that the Intereſt and 
Produce thereof ſhould be for her Uſe ſeparate from her Huſ- 
band, and after her Deceaſe, the Intereſt and Produce thereof 
to her Children till twenty-one, and then the Principal to 
them, but for Want of ſuch Iſſue, then he gave all his Eſtate 
to the Children of J. S. and made the ſaid 4. Executrix, and 
reſiduary Legatee, {he being only intitled to the Intereſt and 
Produce for her Life, the Perſonal Eſtate was not veſted in 
her, and the Limitation over upon the Contingency: of A. dy- 
ing without Iſſue, is a good Limitation, and as for the Words 
Refiduary Legatee, it only means for the Purpole in the Will. 
Sect. 5. And the Canoniſts, whom our Reſolutions have fol- 
low'd, have expounded theſe Wills, as the Civilians did the 
Teſtamenta militaria, viz, according to the Intent. And there- 
fore, altho' a Legacy is to be taken as a Gift, yet a Man 
| ſhall be intended to be juſt before he is kind. So that a Be- 
queſt of the ſame Sum by the Debtor to the Creditor, ſhall be 
applied in Satisfaction of the Debt. For by the Law of Na- 
ture, when two Duties happen to interfere at the ſame Point 
of Time, that which is the moſt honeſt and beſt is to be pre- 
ferr'd. And ſo it {hall be in Conſtruction ; for the Intendment 
of Law is agreeable to Nature, and on the better Side. Yet 
where there are Aſſets, and he intended both, it may be as 
good Equity to conſtrue him both juſt and kind, and the 
Conſtruction of making a Gift a Satisfaction has in many 
Caſes been carried too far. And this Preſumption of the 
Canon Law was founded upon the Similitude of the Legacy 
with the Debt, which yet might be controll'd by oppoſite Pre- 
ſumption: Much more then ought Proofs to do it, which may 
be ſtronger than any Preſumption. So if a Legacy be leſs than 
the Debt, it was never held to go in Satisfaction. So if the Le- 
gacy were upon Condition, or upon a Contingency; for the Will 
is intended for his Benefit, and therefore it could not be ſup- 
pos d, that the Teſtator would give him an incertain Recom- 
pence in Satisfaction of a certain Demand. So if the Thing 
were of a different Nature, as Land, it ſhould not go in Sa- 
tisfaction of Money, tho there was a Defect of Aſſets. So if 
the Debt was contracted after the Legacy given, he could not 
have it in Contemplation to ſatisfy a Debt not then in Being. 
Caſes of this Nature therefore depend upon Circumſtances, and 


where a Legacy has been decreed to go in Satisfaction of a 
4 Debt, 
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A Treatile of Equity, tot 
Debt, it muſt be grounded upon ſome Evidence, or at leaſt 4 
ſtrong Preſumption, that the Teſtator did fo intend it; for a 
Court of Equity ought not to hinder a Man from diſpoſing 
of his own, as he pleaſes. And therefore the Intention of 
the Party is to be the Rule; for where he ſays he gives a Le- 
gacy, we cannot contradict him, and ſay he pays a Debt. 
Sect. 6. But as the whole Force of the Bequeſt often reſts 
upon ſome particular Words, it will be neceſſary to conſider, 
what Interpretation they bear in the Canon and Civil Law: 


At leaſt ſuch as are made Ule of frequently in Teftaments, as 
Goods, Chattels, Moveables, Ready Money, Debts; Houſhold- 


ſtuff, and the like. Now by Goods, the Civil Law doth of- 


tentimes underſtand, not only thoſe Things whereof a Man is 
Owner, or juſtly poſſeſs'd: But alſo ſuch as belong to him, 
whether corporeal or incorporeal, for the which he may have 
a lawful Action, as Debts. And fo with us the Words, 
Goods and Chattels in a Deviſe, will pals a Right to ſet aſide 
a Releaſe obtain'd by Fraud. 24ly, Sometimes it is under- 
ſtood of a Man's whole Eſtate; both actively and paſſively, 
which devolves upon him, who in that Law is call'd Heres or 
Heir. 3dly, By the Word Goods, the fame Law doth underſtand 
no more, but only a Man's clear Goods, his Debts deducted. 
And- in the Common Law, the Word Goods extends, neither 
to Things in Action, nor Chattels, nor Freehold. | 

Sect. 7. Chattels is a Word more obvious in the Laws of 
this Realm, than in the Civil Law, and takes in all his 
Goods; except ſuch as are of the Nature of Freehold or Par- 
cel thereof. And theſe Chattels are divided into Real or 
Immoveable, and Perſonal or Moveable. Among the latter, 
Money is accounted, tho' ſome have held that ready Money is 
neither Goods nor Chattels; becauſe it is of no Worth in it 
{elf, but is made fo only by the Conſent of Men, as neceſſary 
for Common Life. But according to others, a Deviſe of all 
his Chattels, paſſes the whole Eſtate of the Teſtator, both 
actively and paſlively, as in Caſe of a Devite of all his 
Goods; for it is as extenſive and more. 

Hect. 8, Mobilia, is ſtrictly ſuch Goods as are paſſively move- 


able, or removeable : And Moventia, {ſuch as actively and by 


their own Accord do move themſelves; as live Goods. Yet re- 
gularly Moveables are indifferently underſtood of both, and 
will paſs them in a Deviſe: As allo induſtrial Fruits, viz. ſuch 
as are ſown by Men's Induſtry, in Order to be reap'd with In- 

D d creaſe 
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creaſe ere long, for theſe are moveable Habitu, or in the In- 
tention and Purpoſe of the Sower. And theſe Emblements 
are to be put in the Inventory; for the Rule of Acccſſorium ſe- 
quitur Principale, is true in Fruits natural, but not in Fruits in- 
duſtrial. Immoveable Goods or Chattels Real, are thoſe which 
do not immediately belong to the Perſon, but to ſome other 
Thing by Way of Dependancy ; as Trees growing, or a Term 
for Years. Yet it will not extend to the induſtrial Fruits; for 
they are reckon'd among the moveable : But it takes in all 
Leaſes, and all the natural Fruits; as allo whatever is appur- 
tenant to, or Parcel of the Thing demis'd, which, if it were 
out of Leaſe, ſhould belong to the Heir, and not to the 
Executor | 

Sect. 9. Ready Money is jultly reputed among the moveable 
Goods of the deceas d; for no Goods are more moveable, and 
it is therefore term'd current. But altho' this is regular! 
true, yet it fails in particular Caſes. As iſt, Of the Money 
that ariſes from Lands devis'd to be fold, vide 21 H. 8. cap. 5. 
2dly, Of Money laid up for Payment of Lands purchas'd ; 
for it is not likely, that he intended to paſs that Money in 
Prejudice of the Heir, according to that Rule of Law, that 
nothing doth paſs by general Words, where it 1s likely the 
Giver would not grant them by Special. Alſo in Favour of the 
Heir, many Things, which of their own Nature are moveable, 
by Conſtruction or Fiction of Law are nevertheleſs account- 
ed immoveable, as Hawks and Hounds, and Deer in the 
Park, Oc. | 

Sect. 10. Debts are neither moveable nor 1immoveable Goods, 
nor will they paſs as ſuch. But if the Teſtator did bequeath 
all his Goods moveable and immoveable whatſoever; theſe uni- 
verſal Signs ſtretch the Word, to which they are join'd, to the 
Comprehenſion of whatſoever is ſignified by them, not only 
properly, but alſo improperly, or elſe they would be idle and 
{uperfluous, which Superfluity is to be avoided, eſpecially in a 
Teſtament, wherein commonly leſs is written than ſpoken, 
and leſs ſpoken than was meant, partly thro' want of Skill, 
and partly thro Want of Time. And alcho' no Man is pre- 
ſum'd to think that which he doth not ſpeak: Yet by the 
common Uſe of Speech within this Realm, Debts are under- 
ſtood to be comprehended under that general Legacy of all 
Goods moveable and immoveable. | 


4 | Sect, 11, 
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Sect. 11. Houſhold-ſtuff is Inſtrumentum patrisfamilias do- 
meſticum & quotidianum. But this wants ſome further Expla- 
nation. In the firſt place then, there is no Doubt, but theſe 
Particulars are to be reckon'd as Part and Parcel of Houſhold- 
ſtuff, viz. Tables, Stools, Chairs, Carpets, Hangings, Beds, 
Bedding, Baſons with Ewers, Candleſticks, all Sorts of Veſ- 
ſels, ſerving for Meat and Drink, being of Earth, Wood, 


Glaſs, Braſs, or Pewter, Pots, Pans, Spits, and ſuch like. 


24ly, Without all Difficulty, Apparel, Books, Weapons, Tools 
for Artificers, Cattle, Victuals, Corn in the Barn, or Grana- 
ry, Wains, Carts, Plough-gear, Veſlels afhx'd to the Freehold, 
are no Part of Huſhold- ſtuft. And in ancient Times, nothin 

which was made of Silver or Gold, was accounted Houſhold- 


ſtuff; becauſe of the Severity and Frugality of old Times, 
when Veſſels of Gold and Silver were very rare. But upon 


the Change of Manners ex Ebore, teſtitudine atque argento, jam 
ex auro etiam atque gemmis ſupellectili utimur. And thus alſo 
theſe Veſſels of Silver, Gold, and precious Stones, as Baſon 
and Ewer, Bowls, Cups, Candleſticks, Cc. paſs as Part of 
Houſhold- ſtuff or Furniture. Yet not indiſtinctly or abſolute- 
ly, but with this Limitation, fo that it be agreeable to the Te- 
ſtator's Meaning, otherwiſe not; that is, if the Teſtator, in 
his Life-time, did uſe to reckon them amongſt his Houſhold- 
ſtuff, But if the Teſtator did eſteem them as Ornaments, ra- 
ther than Utenſils, and did uſe them for Pomp or Delicacy, 
rather than for daily or ordinary Service of his Houſe, in this 
Caſe, they do not paſs under the Bequeſt of Houſhold-ſtuff. 
Or if the Teſtator did uſe to number Things of another Kind 
amongſt his Houſhold- ſtuff, which without Doubt are not ſo 
to be eſteem'd; as his Apparel, and ſuch like; then, altho he 
did intend, that his Apparel or thoſe Things ſhould paſs un- 
der the Name of Houſhold- ſtuff, yet the Legatory cannot re- 
cover them. So Furniture in a large Houle takes in Plate; 
but not where he diſtinguiſhes the Chapel Plate from the 
Furniture. 

Sect. 12. And altho' there be no Defect in the Teſtator's 
Meaning, yet becauſe the ſame is no Way expreſs' d by Words, 
which by their own Nature, or by Common Uſe of Speech 
might teſtify this Meaning of the Teſtator, therefore is the 
Legacy void, as if it had not been written or ſpoken: Unleſs 
it were the expreſs Will of the Teſtator, that the Legacy 
ſhould ſtand good notwithſtanding his Miſnaming thereof. 


Non 


' 
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| Non enim ex opinione ſingulorum, ſed ex communi uſu verba exau- 


diri debent. But it is to be oblerv'd, that Error in the Name, 
Quantity, or Quality of the Thing bequeath'd, doth not hurt 
the Legacy, when the Body or Subſtance is certain; and fo of 
Error in the Name, or Quality of the Perſon. But Error in 
the Body or Subſtance of the Thing bequeath'd doth deſtroy 


the Legacy, as well as in the Perſon of the Executor or Lega- 


\ tory. And ſo Error in the Form of the Diſpoſition maketh 


it to be of no Force, as if a Condition is omitted by Miſtake, 
the Legacy is void. 

Se. 13. And a Will ſpeaks not until the Death of the Par- 
ty, for till then he is Maſter of his own Will: But the Con- 
ſtruction is to be made, as Matters ſtood at the Time of ma- 
king the Will. As where A. devis'd the Surplus of his Eſtate 
to his Brothers B. C. and D. and the Children of his Brother 
E. and of his Siſter F. equally to be divided; and if any of 
my Brothers die before the Eſtate is got in and divided, his or 
their Share to go to his or their Children; B. died before the 
Eſtate was got in and divided, and before the Teſtator, yet {till 


he died before the Eſtate was got in and divided: But then it 1s 


objected that his Share is to go to his Children, when he had 
no Share ever veſted in him, but that is to be underſtood the 
Share intended him. So a Deviſe of 300 J. to three at twenty- 
one, and if any die, to go to the Survivors, one died in the 
Life of the Teſtator; this is a Deviſe over as an executory De- 
viſe. But where the Deviſe was of a Debt to two, and if ei- 
ther died, to the Survivor, and one died before the Debt got in : 
Altho' he ſurviv'd the Teſtator, yet as he died before the Debt 
was got in, he was not entitled to the Share of the Debr. 

Sect. 14. And if the Gift be general, it ſhall be expounded 
generally, for the Court will not reſtrain the Teſtator's Boun- 
ty. As where one gave Legacies of 15 J. a- piece, to each of 
his Relations of his Father and Mother's Side: The Court 
would not reſtrain the Deviſe to the Relations, within the Sta- 
tute of Diſtributions. So where a Will was made in theſe 


Words, Item, I give to ſuch of my Servants, as ſhall be living 


with me at the Time of my Death, one Year's Wages: Al- 
tho' Stewards of Courts, and ſuch who are oblig'd to ſpend 


their whole Time with their Maſter, but may alſo ſerve any 


other Maſter, are not Servants within the Intention of the 
Will; yet the Court will not narrow it to ſuch Servants only, 
as liv'd in the Teſtator's Hcule, or had Diet ficm him. 

4 | CAP. 
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CAFES 


Sect. 1. ET us now ſee how a Legacy, which was at firſt 
| good, may afterwards be deſtroy'd or loſt; and 
this is, 1/7, By Ademption or Tranſlation. 24h), Where it is 
lapled. 34h, Ihe Teſtator's Eſtate falling ſnort. Ademption 
is the Taking away of a Legacy before bequeath d. Tranſla-, 
tion is a Beſtowing the Legacy bequeath'd upon ſome other 
Perſon. So that Ademption may be without Tranſlation; but 
Tranſlation of a Legacy cannot be without Ademption. This 
Ademption of Legacies is two-fold, expreſs'd and implied. 
The expreſs'd is, when the Teſtator doth by Words take away 
the Legacy before given. An implied Ademption is, when 
the Teſtator doth by Deed without Words, take away the Le- 
gacy. But Ademption of Legacies is no more to be preſum d, 
than the Revocation. of the Teſtament; unleſs it be prov'd; 


notwithſtanding the Length of Time, or Alteration of Cir- 


cumſtances; for a Revocation by Implication muſt be a neceſ- 
ſary Implication, and wholly inconſiſtent. And where it is 
ſaid, that as the latter Teſtament doth deſtroy the former, ſo 
the latter Part of the Teſtament doth overthrow the former 
Part: That is true, when it is evident that the Teſtator did 
mean it ſhould be ſo. But if it be doubtful, we ought to la- 
bour diligently to ſave the Teſtament from Contritithion. If 
therefore the fame Thing be devis'd to two, and one dies, the 
other {hall have the Whole; or if both ſurvive the Teſtator, it 
{hall be divided betwixt chem, or they ſhall take it jointly. 

But it is ſufficient in laſt Wills for the Revoking of a Legacy, 
that the Teſtator's Meaning do appear by an Act otherwiſe in- 
ſufficient. As if the Gift or Alienation, not being of Neceſ- 
lity, but voluntary, be void in Law. Yet the ſecond Will 
muſt be a good Will in all Circumſtances to revoke a former; 
it being intended to operate as a Will, and not otherwiſe as an 
Inſtrument of Revocation. 

Sect. 2. In a Deviſe of Debts, the true Diſtinction ſeems to 
be between a Legacy, in numeratis, and a ſpecifick Legacy. For 
in the firſt Caſe, the Legacy will remain, tho' it is devis'd out 
of Debts paid in to the Teſtator: But a ſpecifick Legacy may be 
loſt by being alter'd. And there is no Foundation for the 
Difference taken in the Books, between a voluntary and com- 
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pulſory Payment, for the latter might be with an Intent to ſe- 


cure the Legacy on all Events. 
Sect. 3. And regularly if the Legatory die before the Legacy 
be due, the Legacy is extinguiſh'd : Yet it is otherwiſe, when 


they take as Nominees only, and it is but the Execution of a 


Truſt. So when the Legacy is not conditional, but modal, as 
201. devis'd to a Boy to bind him Apprentice, and he dies be- 


fore he is bound, his Executor or Adminiſtrator ſhall have it; 


becauſe the ſame is actually devis'd to him, and the Act of 


God ſhall not take it out of him. So if it were devis'd to be 


paid him within fix Months after he ſhall have ſerv'd his Ap- 


prenticeſhip; the Serving the Apprenticeſhip is not a Condi- 
tion annex d to the Legacy, but only an Appointment when it 


ſhould be paid. And tho a Will is no Deed; becaule a Seal 


is not neceſſary to it; yet it has the Force and Effect of a 
Deed. And therefore if a Perſon ſays in his Will, I forgive 
ſuch a Debt, or my Executor ſhall not demand it; this is a 


Diſcharge of the Debt, tho the Debtor dies in the Life of the 


Teſtator. But if a Debt is mention'd to be devis'd to the 
Debtor, without Words of Releaſe or Diſcharge of the Debt, 
if the Debtor died before the Teſtator, that will be a laps'd 


Legacy, and the Debt will ſubſiſt. And if the firſt Clauſe in 


the Will imports a Deviſe only, and the latter Clauſe amounts 
to a Releaſe and Diſcharge of the Debt; the latter Clauſe ſhall 
be coupled with the former, as to be ancillary and dependant 
upon it, viz. if the Legacy took Effect, then the Executor to 

releaſe, Vc. 
Sect. 4. But a Legacy is an immediate Duty, tho payable 
in futuro, and is an Intereſt veſted, which ſhall go to the Exe- 
cutor or Adminiſtrator. So of a Share of an Inteſtate's E- 
ſtate, or a Sum of Money devis'd out of Lands; for it is 
look'd upon as a Legacy, and depends merely on the Will, and 
is govern'd by the Eccleſiaſtical Law, which is ſo. Otherwiſe, 
where it depends upon a Deed; for a Truſt is guided by the 
Intent. And if a Settlement is made, and Lands charg'd with 
ſuch a Sum of Money, as a Will ſhould declare; there the 
Will would be but declarative and not operative. And this 
the true Difference, and not that which 1s laid down in ſome 
Books, that where the Time is annex d to the Legacy it ſelf, 
and not to the Payment of it, if the Legatee dies before the 
Payment, it is a laps d Legacy: Otherwile if the Time be an- 
I | nex'd 
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nex'd only to the Payment of it. So a Contingency, as after 
the Death of the firſt Deviſee without Iſſue living at his 
Death, veſts immediately tho not aſſignable over; for this is a 
near and common Poſſibility. And where Words refer to that 
which mult needs happen, there ſhall be no Contingency. 

Sect. 5. Laſtly, If a Man deviſes ſpecifick Legacies and pe- 
cuniary Legacies, and the Eſtate falls ſhort to anſwer the pe- 
cuniary Legacies, they ſhall abate in Proportion; but nothing 
ſhall be abated from the ſpecifick Legacies. And where one 
deviſes to his Wife all his Perſonal Eſtate at W. this is a ſpe- 
cifick Legacy, and is as if he had enumerated all the Parti- 
culars there. So a ſpecifick Legatee is not to abate in Pro- 
portion with other Legatees, where there is a Deficiency to 
pay Debts : Yet in any Caſe, he cannot have more than the 
Teſtator devis'd to him, altho' the Teſtator had not Power 
over it. So when the Teſtator doth bequeath any Thing in 
Satisfaction or Recompence of ſome Injury by him done; this 
Legacy is not to abate any more than a ſpecifick Legacy. 
But if a Man deviſes ſpecifick and pecuniary Legacies, and af- 
terwards ſays, that ſuch pecuniary Legacies ſhould come out 
of all his Perſonal Eſtate, or Words tantamount ; or if there 
is no other Perſonal Eſtate than the ſpecifick Legacies; they 
mult be intended to be ſubject to the pecuniary Legacies, 
otherwiſe he muſt mock the Legatees. So a Legacy devis'd 
to be paid in the firſt place, ſhall abate, if the Legacies fall 
ſhort. So a Deviſe of 100 J. per Ann. to be ſet out by his 
Executor, is not a ſpecifick Legacy, but Quantitatis. 


PART 
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PART IL 


CAP. I 


. Bur we cannot omit making ſome Mention of Exe- 

cutors and Adminiſtrators, at leaſt with Reſpect to 

their Office and Duty. Executors and Adminiſtrators differ in 

1 | little elſe than in the Manner of their Conſtitution, their Of- 

| | fices being almoſt exactly the fame. And this conſiſts chiefly 

* in three Things. 1/2, The Proving the Will. 24h, The Pay- 

1 ment of Debts. And zah, The Making an Account. As to 

| the firſt; The Eccleſiaſlical Court 1s the proper Place to try 

Wills and prove them, and the Chancellor will not try them 

here. But altho' the Probate of a Teſtament of Perſonals be- 

tongs only to the Spiritual Court: Yet of Lands or ſuch 

Things as favour of the Realty, it is otherwiſe ; however by 

Agreement they may be prov'd there. And in Boroughs, a 

| Deviſe of Lands by Cuſtom is reputed as a Deviſe of Chartels, 

| and fo prov'd before the Ordinary, and after before the Mayor 

[i | in the Huſtings. So the Prerogative Court of Canterbury is 

not to prove a Will concerning the Guardianſhip of a Child, 

which is a Thing conuſable here, and to be adjudg'd, whether 

it be devis'd purſuant to the Statute. But they may prove a 

Will which contains Goods and Lands, tho' formerly a Prohi- 

| bition us'd to go quoad the Lands, for the Spiritual Court 

j could not prove the Will in Part; for the Will was the whole 
| Will and not a Part. | 

: Set. 2. But as to Executors, Probate is not the Matter, for 

he is Executor notwithſtanding in our Law, and may do all 

Ads, except bringing Actions; becauſe elle, he cannot appear 

to the Court judicially to be the Executor. Yet if he ſhews 

it to the Court, when he declares, it is ſufficient, tho' it was 

rov'd after the Action brought. And if one Executor proves 

j che Will, it ſuffices for all. Neither is the Refuſal before the 

= Ordinary any Eſtoppel to adminiſter afterwards when they 

leaſe in our Law: And we have no Regard in this Point to 


| | the Eccleſiaſtical Law, where a Renunciation is peremptory. 
1 | And 
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And if an Executor dies, the Executor of the Executor ſhall 
be charg'd; for he is Executor of Courſe, if the Will be 

rov'd, becauſe there needs no new Probate. But no one can 

rove the Will, but he who 1s named Executor in the Wall, 
and therefore he muit take Adminiſtration with the Will an- 
nex ad, if the Executor died before Probate; for Adminiſtra- 
tion is an Act in Pais, of which the Spiritual Court cannot 
take judicial Notice. 

Sect. 3. And if a Man makes his Will, which is prov'd, the 
Ordinary cannot change it, nor make another Executor or Ad- 
miniſtrator; becauſe this was the Teſtator's Act, and he hath 
his Authority immediately from the Teſtator, and is like the 
Heres in the Civil Law, only he 1s to take nothing to his own 
Uſe. Nor hath the Ordinary any Power to grant Adminiſtra- 
tion, but when the Perſon deceas'd did die Inteſtate, or that 
the Executors, either will not or cannot perform the Office. 
For the Executor is conſtituted by the Teſtator himſelf, and 
by him thought fit, and the Ordinary cannot adjudge him not 
to be ſo upon a Diſability by the Canon Law, as where he be- 
came a Bankrupt; for that is not receiv'd here, but as far as 
admitted from Time immemorial. Otherwiſe of a natural 
Diſability, as Non compos, Oc. And if an Executor takes Ad- 
miniſtration, and be once ſworn, tho' he will not after admi- 
niſter, the Ordinary cannot make any other: But it ſhall be 
accounted the Teſtator's Folly to make ſuch an one Executor 
as will not adminiſter. And after an Executor has once admi- 
niſter' d, he cannot refuſe; or elſe an Executor might convert 
the Goods to his own Uſe, and then refuſe, ſo chat a Man 
ſhould never recover againſt him, which would be againſt 
Reaſon: Wherefore the Ordinary ought in ſuch Caſe to com- 
pel him to prove the Teſtament upon Pain of Excommunt- 
cation, Cc. 

Sect. 4. For the anions may make Proceſs againft Exe- 
cutors to prove their Teſtament, and if they do not come, 


they ſhall be excommunicated z and if they come and refuſe, 
the Ordinary ought in all that he can to perform the Will 


of the deceas d. And if any Legacy be left him, he ſhall 
not reap the Benefit of it, if being duly admoniſh'd, he refuſe 
the Burthen. But the Executors may pray Time to adviſe, 
and the Ordinary 1s to grant in the mean Time Letters ad 
colligend. So the Ordinary may grant Adminiftration in the 


mean Time, till the Executors prove the Will; as during Ab- 
8 ſence 
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ſence beyond Sea, Minority, or pendente lite, and a Caveat 18 
only Confilium, but not Preceptum. And an Adminiſtrator du- 
| rante minori «tate, may do all Things that an Executor may, 

© - | and he has more than the Cuſtody, for he has the Pro- 
| perty. Yet his Releaſe is not good, but for tuch Things as 
| | he ought to releaſe, and he is only a Curator in the Civil 
= Law, which is in the Nature of a Bailiff in our Law, who 
| 5 hath no Power over the Eſtate, but only to {ell bona peritura : 
| And the Court ex Oficio ought to take Notice of the Eccleſi- 
1 aſtical Law, when it is by that Law determin d. 
: 


* 


Sect. 5. But when one dies Inteſtate, the Ordinary ha 
Power to grant the Adminiſtration to whom he pleaſes. And 
therefore the Ordinary may well make another, if the Com- 
mittee will not adminiſter at all, or but in Part; for he cannot 
1 compel one to adminiſter, and then is the Power of the firſt 
determin'd, as a Man may revoke his Letter of Attorney. 

For as a former Will may be revok'd by a latter one, by the 

Law of the Church, a fortiori, ſo may Letters of Adminiſtra- 

tion. And a Power or Authority 1s revocable, as an Admini- 

i tration; becauſe he has nothing to his own Uſe: Otherwiſe 
= cf an Intereſt certain. But meine Acts executed ſhall ſtand, 
viz. if the Adminiftration, was once lawfully granted, tho 
not perhaps, where it was never good. Yet even in the firſt 
Caſe, they may be avoided againft Creditors for Covin, by the 
Statute of 13 Eliz. And if an Adminiſtrator dies, his Execu- 
tors cannot meddle with his Goods, but the Ordinary may 
| make a new Letter to whom he will, c. And upon Letters 
| of Adminiſtration ſhewn, we muſt judge according to their 
Law; for it ſhall be intended, that they would not grant it 
againſt Law. But altho' by the Civil Law, the Adminiſtrator 
was accountable as Servant to the Ordinary, and might be diſ- 
charg'd by him, and a Repeal might have been of the Letters 
of Adminiſtration at the Ordinary's Pleaſure: Yet fince the 
Statute 21 H. 8. cap. 5. the Adminiſtration being duly commit- 
ted by the Ordinary, cannot now be repeal'd without Cauſe, 
but a Prohibition lies. So where at Common Law, the Ordi- 
nary was not compellable to grant Adminiſtration at all, and 
alſo might grant it to whom they pleas d; now they are com- 
pellable to grant it to the next of Kin. Nor is Adminiſtra— 
tion now eſteem'd like a Letter of Attorney, but is rather 
an Office, and Adminiſtrators are enabled to bring Actions 

in their own Name, and come in the Place of Executors, 
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as a new Creature made by the Statute, and therefore this 
Office ſurvives. | | 

Sect. 6. And the Civil Law with Reſpect to Succeſſions, was 
anciently very various and perplex d, till by The Novel Conſtitu- 
tions 118. c. 1. it was ſettled and made plain; from whence 
the Plan of the Statute of Diſtributions was taken and penn d 
by a Civilian, and except in ſome few particular Inſtances 
mention'd in the Statute, is to be govern'd and conſtru'd by 
the Rules of the Civil Law, and not from the Canon Law. 
For the Canon Law prohibiting Marriage between Relations, 
till after the fourth Degree, that they might exclude as many 
as poſſible from the Liberty of Marriage within thoſe Degrees 
without a Diſpenſation, reckon all in the direct aſcending or 
deſcending Lines, and thoſe in the collateral Line correſpond- 
ing with them, to be but one Degree. And it is ſaid, the 
Eccleſiaſtical Court very anciently made Diſtribution of Inte- 
ſtates Eſtates, long before the Act of Parliament, vis, of 
22 Car. 2, nor were they prohibited till the Reign of King 
Zames 1. And the Prohibition was grounded on the Statute of 
21 H. 2. which directs the Ordinary to grant Adminiſtration 
to the nexr of Kin; for when that was done, they had exe- 
cuted their Authority. But where the Words in the Act of 
Parliament are, to diſtribute according to the Laws for that Pur- 
poſe, and Rules in the AF aforementiond; the Word Laws muſt 
relate and be intended of Eccleſiaſtical Laws, and the Uſage 
in the Spiritual Court before that Time practis d. And there 
is no Doubt now, that the Half-Blood ſhall have Adminiftra- 
tion; even an Alien of the Half-Blood is capable. As to the 
Words in the Act, provided that no Repreſentation be admit- 
ted amongſt Collaterals after Brothers and Siſters Children, 
theſe are to be underſtood of the Brothers and Siſters of the 
Inteſtate. For the Inteſtate is the Subject of the AQ, it is his 
Eſtate, his Wife, his Children: And by the ſame Reaſon his 
Brother's Children, he being plainly the Cor-relative to all. 
But the Statute being made upon a Preſumption, that the In- 
teſtate intended to prefer the next of Kin, when there is a 
reſiduary Legatee, that Preſumption 1s taken away: And there» 
fore he ſhall have the Adminiſtration, whether Aſſets or not. 
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Sect. 1. NU T Executors ſhall have only ſuch Chattels as the 


Teſtator had to his own Uſe, And regularly E- 
ſtates of Inheritance, or of Freehold deſcendible, ſhall go to 
the Heir, and the Statute of 29 Car. 2. cap. 3. makes the E- 
ſtate pur auter vie Aſſets, only to pay Creditors, for it is {till 


| a Freehold and not diſtributable. Yet whatever comes to the 


Executors Hands, or they are entruſted with as Executors, 
ſhall be Aſſets at Law. And legal Aſſets, altho' you cannot 
come at them without the Aſſiſtance of Equity, fhall be ap- 

lied in a Courſe of Adminiſtration: Otherwiſe where you 
raiſe Aſſets, where there were none at Law. Yet even there, 
real Securities ſhall be firſt ſatisfied, and then the Debts by 
Bond and Simple Contract, to be paid in Average; for any other 
Method would become impracticable. And the Rule is, where 
there are legal, and alſo equitable Aſſets, the Creditors, who 
will take their Satisfaction out of the legal Aſſets, ſhall have 
no Benefit of the equitable Aſſets, till the other Creditors, 
who can only be paid out of thoſe Aſſets, have receiv'd out of 
them an equal Proportion of their reſpective Debts. And 
where-ever the Teſtator's Intent appears, the Lands ſhall be 
liable without expreſs Words to the Payment of his Debts : So 
far are Creditors favour'd, and if the Profits will not raiſe the 
Sum in a convenient Time, they may fell. 

Set. 2. The Courſe and Order of Payment of Debts by an 
Executor at Law, is 1ſt, Debts to the King upon Record. 
24ly, Judgments obtain'd in a Courſe of Juſtice in adverſary 
Suits againſt the Teſtator, altho by mere Confeſſion and with- 
out Defence in any Court of Record, and of two Judg- 
ments, he who firſt ſues Execution mult be preferr'd ; but be- 
fore, it is at the Election of the Executor to pay which he 
will firſt, only a Judgment in a Foreign Country, as France, 
is to be conſider d but as a Simple Contract. And a Decree in 
this Court is equal to a Judgment at Law. But it the De- 
cree paſs d by Default, he may conteſt the Reality of the 
Debt, as at Law in an Eſcape, the Gaoler ſhall have the Pri- 
ſoner's Equity. 3dly, Statutes or Recognizances, and of theſe 
whoever firſt getteth hold of the Goods in Execution ſhall be 


preferr'd : But before, the Executor may give Precedence to 


which he will. But neither of theſe before they are broken do 
I take 
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take place of Specialties. 4zhly, Specialties by Bond or Bill, 
and of ſuch Specialties that is to be preterr'd, whoſe Time of 
Payment is already come, eſpecially if it be demanded. But 
in equal Degree, he may pay himſelf firſt, and any Stranger 
notwithſtanding a verbal Demand, if no Suit be commenc'd, 
and if feveral Suits are commenc'd, he who firſt hath Judg- 
ment mult be firſt ſatisſied. But between a Debt by Obliga- 
tion, and a Debt for Rent, or Damages upon a Covenant 
broken, there ſeems to be no Difference; that is a Rent behind 
at the Time of the Teſtator's Death. And if the Teſtator 
died a few Days before the Rent became due, it would not 
make it the Executor's Debt, for the Rent iſſues from the 
Profits. But if the Leflor diftrain for the Rent Arrear, 
the Executor cannot plead fully adminiſter'd, as if Debt had 
been brought. Nor can the Diſtreſs be taken after in Exe- 
cution upon a Judgment or Statute of the Teſtator's, al- 
tho replevied; becauſe it is but in the Caſe of a Priſoner 
bail'd, who is ſtill in ſome Sort in Cuſtody of the Law. Alfo 
the Land is chargeable with the Diſtreſs from the very Making 
of the Leaſe, and the Rent is a Debt of a real Nature, and fo 
ſuperior to perſonal Debts. And they were found levant and 
couchant upon the Lands {o that if they had been an Under- 
Tenant's or Stranger's Cattle, they might have been diſtrain'd. 
Laſily, Aſſumptions or Promiſcs before Legacies, or the rea- 
ſonable Part of the Wife or Children, to which by Cuſtom in 
ſome Counties they are entitled; for it concerns the Soul of 
the Teſtator to have all Duties and Debts to others, es alienum, 
lacisfied before voluntary Gifts or Bequeſts. And Legacies are 
Gratiiities and no Dutics, and therefore an Action will not lie 
at Common Law for the Recovery of a Legacy. But Le- 
gacies ſhall be paid notwithſtanding any Covenant not actually 
broken; for a Covenant is no Duty till it is broken, and it 
ſhall be preſum'd it will not. Now what is {aid of the riglit 
Method or Order of Payment of Debts, diſcovereth how and 
by what Means an Executor may waſte them, and ſo much he 
hath {till in Right according to the Rule pro puſſeſſore habetur 
qui Dolo vel Injuria deſiit polſidere, and therefore he has ſtill the 
lame Advantage of preferring which Creditor he will, in equal 
Degree, as aforeſaid. But if there be no particular Motives 
from the Nature of the Debts or Legacies, or the Circum- 
ſtances of the Parties, in Foro Conſcientie he ought to pay every 
one in Proportion, and let the Loſs be equal. And ſo was the 
Civil Law, and the ancient Law of this Realm, excepro Domini 
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they ſhall be bound to do what is molt protitable for the Soul 
of the Teſtator. | 

Sect. 3. But the Executor may retard one Action, and con- 
feſs Judgment to another ſubſequent Action, and in ſome 
Caſes is oblig'd to confeſs Judgment for his own Defence, 
and plead ſuch Judgment to other Actions then depending: 
Otherwiſe if ſeveral Actions ſhould come to be tried at the 
ſame Time he might be doubly charg'd, and oblig'd to anſwer 
the Value of the Aſſets twice over. But a voluntary Payment 
made after an Original filed, or Bill exhibited, ſhall not be 
allow'd. Yet even in the Cale of a voluntary Payment, if 
the Suit at Law be not by Original, but for the Purpole up- 
on a Latitat out of the King's Bench, there a voluntary Pay- 
ment ſhall ſtand good, tho' after the Action brought; for the 
Latitat ſuppoſing a Treſpaſs gives no Notice of a Debt, and 
o of a Subpœna out of the Exchequer. Laſiy, The Bringing 
of a Bill in Equity is not ſtronger, nor can bind the Aſſets 
more than the Bringing of an Original at Law, and therefore 
a Judgment confeſs d by the Executor to a Bond-Creditor after 
the Bill brought in this Court by the Plaintiff, who was alſo 
a Bond -Creditor, {hall be allowed upon Account. But a judg- 
ment confeſo d by an Executor pending a Bill here, ſhall not 
be allow'd upon an Account of Aſſets. 

Set. 4. And it is the Duty of an Executor to pay the Te- 
ſtator's Debts, therefore if he pays them with his own Mo- 
ney, Ec. the Teſtator becomes indebted to him in the like 
Sum. For it is but reaſonable, when a Man pays Money law- 
fully, that he ſhould be paid again, and becauſe the ſame 
Hand is to pay and receive, ſo that he cannot have an Ac- 
tion againſt himſelf for the Debt, therefore he may retain ſo 


much of Teſtator's Goods, and pay himſelf. So if he redeems 


a Pledge of the Teſtator's for the full Value, the Property is 
immediately chang'd by the Redemption, and it is not Aſſets 
in his Hands; for this ſeems a Sort of Selling it to himſelf, 
But otherwiſe, if for leſs than the Value; the Surplus is Aﬀets 
in his Hands. So if a ſpecifick Legacy, as three Gowns, Cc. 
is devis d, and the Legatee takes Money in Satisfaction of them; 
this amounts firſt to a Conſent of the Executor to the Legacy, 
and then it is at the {ame Inſtant a Sale by the Legatee to the 
Executor for the Money. | 
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GA X 


Sect. 1. PUT all equal Laws of every well govern'd Com- 

mon Wealth, have favour'd the Execution of Te- 
ſtaments and laſt Wills of Men deceas'd, and have taken ſpe- 
cial Care that they ſhould not be fruſtrated. And ſurely if it 
be agreeable to Reaſon, that Stewards, Receivers, Bailiffs, 
Guardians, Factors, and ſuch as have to deal for other Per- 
ſons, ſhould be accountable of their ſeveral Offices, with 
greater Reaſon may it be maintain'd, that an Executor ought 
to be ſubject to account. For they for the moſt part have to 
deal for ſuch as are living, who may have an Eye to what 
they do : But an Executor 1s intruſted for a dead Perſon, who 
is totally ignorant of it, if his Executor deal unjuſtly. Be- 
ſides from the Care and Caution that is taken, as well by the 
Civil as the Eccleſiaſtical Law, in making Inventories, we 
may learn the Neceſſity of Making of an Account; for if 
Executors were not accountable, the Uſe of Inventories were 
to little Purpoſe. The End for which this Account is requir'd, 
is that the Will may be fully accompliſh'd, and therefore all 
that have Intereſt, are to be cited to be preſent at the Making 
of it, as the Creditors and Legatees, otherwiſe the Account 
{hall not be prejudicial to them. 

Set. 2. And if we reſpect what is to be perform'd by the 
Executor, who maketh 3 Account, he is not only to declare 
what Goods and Chattels belong to the Teſtator, he hath re- 
ceiv'd, and what Debts and Leyacies he hath paid for the 'Te- 
ſtator, and to make due Proof of every Payment, that is to 
ſay of leſſer Sums by his Oath, and of greater Sums by other 
Proofs, ſuch as the Ordinary ſhall allow of; but alſo if any 
Thing do remain of the ſaid Goods and Chattels, the Funerals 
together with the Debts and Legacies being ſatisfied and diſ- 
charg'd, the ſame ought to be employ'd and diſpos'd of in pios 
Uſus. Neither ought the Executor by the Eccleſiaſtical Law to 
apply any Part thereof to his own private Uſe more than is 
given him by the Teſtator, or which the Ordinary ſhall allow 
him for his Labour, or for the like Conſideration, viz, honeſt, 
moderate, and not {umptuous Expences, according to the 
Condition of the Perſon. And for Strictnels no Funeral 
Charges are allow'd againſt a Creditor, except for the Coffin, 
Ringing the Bell, Parſon, Clerk, and Bearers Fees, but _ 

or 
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for Pall or Ornaments. But by the Common Law, altho' an 
Executor was compellable to account before the Ordinary, and 
ſo was an Adminittrator: Yet the Ordinary was to take the 


Account as given in, . and could not oblige them to prove the 


kems of it, nor {wear the Truth of them. So it was if a 
Creditor ſued in the Eccleſiaſtical Court; for he had a pro- 
per Remedy at Common Law. But otherwile, if a Legatce 


had ſued for an Account, or the next of Kin who is a Legatee 


by the Statute of 22 Car. 2. of Diſtribution, for the Legatee 


had no other Remedy. Yet in ſuch Cale, if the Executor 


would pay him, he could not fue further, for he had Right 
done him, and the Executor was not liable, but of Neceſlity 
that Right might be done. 

_ Se. z. An Executor de ſon tort is, where a Stranger aſſumes 
the Office of an Executor, by Performing {ome Acts which 
are proper to an Executor, as by paying himſelf or other Cre- 
ditors with the Goods of the deceas d, or by taking them in- 
to his Poſſeſlion; for he mult not be his own Carver, becauſe 
of the great Inconvenience and Confuſion that would enſue, if 
every Creditor ſhould firive to ſatisfy himſelf firſt. And he 
cannot take Advantage of his own Wrong, as to retain for his 
Debt: But all lawful Acts that a wrong Doer does are good. 
Vet regularly it cannot be {aid Adminiſtration, unleſs he does 
what an Adminiſtrator ought to do; as by employing them for 
the Teftator's Uſe, for the Good of his Soul. And where there 
is another Executor of Right, who proves the Will, they will 
not make him Executor of his own Wrong by Conſtruction of 
Law. But if he claims in ſuch Caſe to be Executor, there, 
becauſe of ſuch expreſs Adminiſtring as Executor, he may be 
charg'd as Executor of his own Wrong, tho' there be another 
Executor of Right: And ſo if he intermeddled before Probate. 
In Caſe of Inteſtacy, there is this Diverſity taken, if H. gets 
Goods of an Inteſtate into his Hands after Adminiſtration is 
actually granted, it does not make him Executor of his Wrong. 
But if he gets the Goods into his Hands before, tho' Admi- 
niſtration be granted afterwards, yet he remains chargeable, 
as a wrongful Executor: Unleſs he delivers the Goods over to 
the Adminiſtrator before the Action brought, and then he may 
plead plene Adminiſtravit, and if he takes upon him to act as 
Executor, he is chargeable at all Events. 
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BOOK v. 


CAP. I. 


Sect. 1. 82 a Man is bound in Equity, not only to per- 
form his Engagements, but alſo to repair all the 

Damages that accrue naturally from the Breach of them: We 
ought not to omit treating of theſe, and eſpecially of Intereſt, 
which is the moſt frequent of all, it being the common Mea- 
ſure, where the Contract is for Money, tho in its own Na- 
ture more incertain than any other. But it is now fix d to a 
certain Portion of the Sum lent. For to cut off the infinite Va- 
riety of Liquidations, and Law-Suits, which might be occaſion- 
ed by the Non-payment of Money, it was abſolutely neceſſary 
to ſettle by a Law an uniform Reparation for all the Sorts of 
Damages ariſing thence. But there was beſides a natural Rea- 
ſon which made this Regulation as equitable as it was uſeful 
to the Publick. For the Damages which proceed from other 
Cauſes do all ſpring from {ome Engagement which points our 
the Nature of the Loſs if he fails to perform it, and deter- 
mines preciſely the Quality of the Reparation to be made. 
But in the Caſe of thoſe who owe Money, it is otherwiſe. And 
Debtors heing all oblig'd to one and the ſame Thing, the re- 
ſpective Damages which the Creditors may ſuffer are Accidents 
they could not foreſee, nor are oblig d to anſwer; ſo that they 
are all bound only to the ſame Reparation of Damages, and 
this could not be made more juſt or more certain, than by fix- 
ing it at the Value of the common Profits, that may be made 
of Money by a lawful Commerce. As for Damages in general, 
the Meaſure of them 1s to be taken from the Quality of the 
Action, the Cauſe, and the Event. For where there is any 
Fraud or knaviſh Dealing, the Sentence ought to have the ut- 
moſt Extent that the Rigour of the Law can give it; becauſe 
the Knavery implies a Will and Intention to do all the Hurt 
that was poſſible. But where there was nothing unfair, we 
ought to diſtinguiſh the Events enſuing from the Fact, which 


are to be imputed to him as Author of it, and ſuch as flow 
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ſrom other Cauſes; for the general Rule is, that no Man is to 


be anſwerable for Accidents, except there be ſome Fault on 
their Part. 
Seck. 2. Now while the Roman Commonwealth ſtood, no In- 


tereſt could be demanded for the Debtor's Delay of Payment, 


unleſs ſome Advance was agreed upon by Contract. But ſome 


Lawyers having introduc'd a Cuitom chietly in Matters of 
Companies, the Emperors enlarg'd it to all Contracts bone fidei, 


without Exception, as alſo to Legacies and Truſts. Yet in Con- 
tracts of rigorous Right, there mult always be an Agreement 
in Form, or nothing is due, tho' a Proceſs be enter d. And 


thus it is plain, that Intereſt was not eſteem'd by them as any 
natural Produce, but given only in certain Cates to recom- 


pence the Delay of Payment: Yet it ſeems vicem fructuum ſu- 
ſtinere, and is allow'd in Chancery, not only upon a Note 
payable upon Demand, but even for Demands due by Cove- 
nant, notwithſtanding the Objection that they were not liqui- 
dated, and found only in Damages. However a Difference has 
been taken in Caſe of Goods told and deliver'd between bare 
Notes and penal Securities; becauſe in the former, the Parties 
have not extended the Bargain beyond the bare Sum in the 

Note. But in the latter, altho' there was a Profit in the Sale, 
yet the Court will not diſpoſſeſs him of the Security without 
a common Amends, z.e. the Common Intereſt for the Time of 
his Forbearance ; for the Penalty is preſum'd, without any A- 
greement for that Purpole, to be inſerted for that End. But 
where exceſſive Rates are allow'd for the Work, in Reſpect of 
flow Payments, there ſhall be no Intereſt allow'd; for Intereſt 
is only allow'd to ſupply the Want of prompt Payment. And 
when-ever the Debt is carried beyond the Penalty of the Se- 
curity, it is always for a Defendant, upon the Maxim, That 
he who will have Equity mult do it; as where the Party has 


been delay'd by Injunction of this Court, or the like. But 


never for a Plamtift any further than he could charge him at 
Law; becauſe he has choſen his own Security, and therefore 
mult abide by it. Beſides, a Man can have no more than his 
Debt, and the Penalty is the urmoſt of the Debt. Nor will 
Equity ever carry Intereſt beyond the Penalty, where there 
has been no Demand of ſeveral Years. But where a Bond is 
only a collateral Security, Intereſt may be carried beyond the 
Penalty. And fo where Advantage is made of the Money, 
Intereſt ſhall be carried beyond the Princ; pal. 

E Sect. z. 


A Treatile of Equity, 119 


Sect. 3. As to the Time when the Intereſt ſhall commence, 
it ſeems regularly to begin from the Delay of Payment. In 
the Civil Law, if that which is due proceeds from a Caule, 
which in its own Nature produces no Revenne, the Intereſt of 
it will be due only after the Debt has been demanded in a 
Court of Juſtice. But thoſe who retain Money in their 
Hands, and convert it to their own Uſe, without the Conſent 
of the Owners, are bound to pay Intereſt, altho' it be not de- 
manded, as a Puniſhment for their Knaviſh Dealing. And in 
our Law, if the Legatee be of full Age, he ſhall have Intereſt 
only from the Time of his Demand after the Year; for no 
Time of Payment being appointed, it is not payable but upon 
Demand. But in the Cale of an Infant it is otherwiſe; be- 
cauſe no Laches can be imputed to him: And the Law diſ- 
penſes with the Demand in his Favour, becauſe of the Impo- 
tence and Weakneſs of his Age. But where a certain Legacy 
is left payable at a certain Day, it muſt be paid with Intereſt 
from the Day; becauſe it is the Will of the Teſtator that the 
Executor ſhould then tender it. Vet ſome think even in that 
Caſe, a Legacy ought to carry Intereſt but from the Time of 
a Demand made, tho' it is otherwiſe of a Debt. But a pre- 
ſent Legacy charg'd upon a Reverſion, expectant upon an 
Eſtate for Life ſhall carry Intereſt from the Death of the Te- 
ſtator. And a Demand would be fruitleſs, the Legacy not be- 
ing in the Hands of the Executor, but only charg'd on the 
Reverſion. But Intereſt may ſometimes commence even before 
the Time of Payment. As if a Father limits or deviſes Por- 
tions to his Daughters, or younger Children, to be paid or 
payable at their reſpective Ages of twenty-one Years, or any 
other certain Time, without making any other Proviſion for 
their Maintenance in the mean Time, and dies; in this Caſe 
they ſhall have Intereſt for their Portions from his Death, till 
paid; becauſe the Father, if he had liv'd, was oblig'd by the 
Laws of God and Nature to have provided for them. Other- 
wiſe in Caſe of ſuch a Proviſion by a Stranger, who was un- 
der no ſuch Obligation; becauſe it was a mere Bounty in 
him, and therefore ſhall be carried no further than he has ap- 
pointed 1t. 

Sect. 4. And it has generally been laid down as a Rule, both 
in the Civil Law and in Chancery, that Intereſt ſhould not be 
allow'd upon Intereſt. But this has ſome Exceptions. And 
1/}, A Mortgagee of Mortgage forfeited ſhall have Intereſt 

tor 
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for his Intereſt. At leaſt as to ſo much Intereſt as was res 
ſervd in the Body of the Mortgage-Deed, that ſhall be 
reckon'd Principal; for it being- aſcertain'd by the Deed, an 
Action of Debt will lie for it, and therefore it is but rea- 
ſonable, that there ſhould be Damages given for the Non- pay- 
ment of that Money. And altho' it is objected, that if this 
were to be eſtabliſh'd for a Rule, every Scrivener would reſerve 
all his Intereſt half-yearly, from Time to Time, as long as 
the Money ſhould be continued out upon the Security, which 
would make all Mortgagees pay Intereſt upon Intereſt: Yet it 
is certain, there is a clear Diſtinction between Debt and Da- 
mages, and it does not appear that any Inconvenience will 
ariſe from this Doctrine, it will only ſerve to quicken Men to 
pay their juſt Debts. But where there was a Deed to let the 
Mortgagee into Poſſeſſion and enlarge the Time of Redemp- 
tion, in which Deed was mention'd what was due for Princi- 
pal and Intereſt; the Intereſt then due ſhall not carry Intereſt, 
there being no expreſs Agreement that {uch»Intereft ſhould 
carry Intereſt, and the whole Sum due being mention'd for 
another Purpoſe. 240), It is without all Queſtion, that this 
Rule does not extend to a third Perſon who pays Intereſt for 
a Debtor to his Creditor; for the ſame with Reſpect to him 
is a principal Sum lent. And therefore it has always been the 
Rule in Chancery, that the Mortgagee aſſigning, the Aſſignee 
ſhould have Intereſt for the Intereſt then due, and fo all Mo- 
ney really paid by the Aſſignee that was due to the Mortgagee, 
ſhall be Principal to the Aſſignee. But the Account between 
the Mortgagee and Aſſignee, is not to conclude the Mortgagor, 
but the Maſter is to ſee what was really due at the Time of 
Aſſignment, and whether he actually paid the Money; for, if 
the Aſſignment was colourable, it would be otherwiſe. And 
therefore ſome have thought that Intereſt ſhould not be made 
Principal in ſuch Caſe, unleſs the Mortgagor had join'd in the 
Aſſignment. 34%, A ſtated Account ought to carry Intereſt, 
eſpecially in Caſes of Mortgages, and more ſtrongly when ſet- 
tled by a Maſter of the Court purſuant to Order, and ſo In- 
tereſt ſhall be decreed for the yearly Ballance of a renewing 
Account. 

Sect. 5. But it is ſaid, that Damages are in the Power of the 
Court. And therefore they uſually order them as they ſee 
convenient, As if Lands are limited upon Failure of Iſſue 


Male, to the Daughters of the Marriage and their Heirs, until 
l the 
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the next Remainder- man ſhould pay them 3000 J. there being 
four Daughters only, who entred, the Rents in this Cale 
ſhall not be applied, firſt to pay the Intereſt and then to fink 
the Principal, as in Caſe of a common Mortgage, but with 
this Variation, that the Principal ſhall not be ſunk till a 
third Part is rais'd above the Intereit, and fo again, when 
another third Part is raisd. So an Account ought to be 
taken with an annual Reſt, each Year's Account to carry In- 
tereſt, in Caſes where it is of a Truſtee, who has paid off In- 
cumbrances with his own Money, Arrears of Annuities, and old 
Mortgages. On the other Side, where the Cafe is very hard, 
as the principal Sums paid for Maintenance of younger Chil- 
dren to the Grandmother, being allow'd in the Houſe of 
Lords towards the ſinking of her Jointure ; the Court here 
would not let them be applied at the Time when they were 

aid, but in one entire Sum at the End of the Account, and 
Jo ſtruck off all the Intereſt for above ſixteen Years, which 
came to more than the Principal. So where by Marriage-Ar- 
ticles, the Ladies Father was to pay ſeveral Sums at ſeveral 
Times for diſcharging the Huſband's Incumbrarices, he ad- 
vances Money to the Son- in- law, and maintains the Wife and 
Child for two Vears; ſuch Money allow'd for Maintenance 
ſhall be added to the Foot of the Account, and not carry In- 
tereſt. | 
Sect. 6. As to the Meaſure of the Computation of the In- 
tereſt, it is to be obſerv'd. 1/7, That Contracts are to be ad- 
judg'd according to the Law of the Place, where ſuch Con- 
tracts are made, and therefore in all Cafes, Intereſt muſt be 
paid according to the Law of the Country where the Debt 
was contracted, and not according to that where the Debt is 
ſued for. So where one living in England deviſes a Rent- 
charge out of his Eſtate in Ireland, it ſhall be reckon'd accord- 
ing to the Engliſh Value, the Will being made here. So 
Turkiſh and India Intereſt is allow 'd upon Contracts made there, 
tho both Parties have been long in England. Yet it is but rea- 
ſonable, where the Money is to be paid here, that the Party 
ſhould have an Allowance for the Return of it. 24%, The 
Statute in 1660 reſpects only ſubſequent Contracts. So that 
if a Mortgagor before the Statute continues paying Intereſt 
above 6 1. per Cent. no Indebitatus Aſumpfit will lie at Law for 
the Overplus. Nor 1s there any juſt Grounds to decree it in 
Equity, it being voluntarily paid, and the Contract not being 
F-1 chang'd 
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chang'd or varied. But if the Mortgagee enters, he ſhall be 
allow'd Intereſt but after the reduc'd Rate of 6 J. per Cent. 
And fo it is agreed, that the Statute of 12 Anne, cap. 16. 
which reduces the Intereſt of Money to 5 J. per Cent. has no 
Retroſpect, but Intereſt ſhall be paid, as it was at the Time 
of the Contract. 
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Sect. 1. DU as it is not ſufficient to have a Right in E- 


quity, unleſs we can make this appear by ſome 


outward Proof to the Court, in Order to obtain Relief: We 
muſt of Neceſſity treat alſo of the Qualification of Witneſſes, 
and the Nature of Evidence, leaſt our Diſcourſe ſhould ſeem 


maim'd and imperfect. But we do not here intend to ſpeak of 


theſe in general, but ſo far as they are us'd in this Court. 
Now in determining the Qualifications of Witneſſes, Equity 
follows the Law; and it ſeems the Chancellor cannot do other- 
wiſe. And therefore if a Man be render'd infamous in Law; 
as by an infamous Judgment, or has not Diſcretion and Un- 
derſtanding, Cc. his Teſtimony is not to be admitted. And 
the Caſes where the Party is concern'd in Intereſt, tho' never 
ſo ſmall, have uſually prevail'd, unleſs in ſpecial Inſtances, 
As 1ſt, For the Neceſſity, where no other Evidence could poſ- 
ſibly be had; as where a Man tears a Note, or a Gold{mith's 
Apprentice over-pays a Bill of Exchange. 2dly, In Odium Spo- 
liatoris, the Oath of a Party injur'd ſhall be a good Charge on 
him who did the Wrong. 3dly, After great Length of 
Time; as in an Account of twenty Years ſtanding, he ma 

prove by Oath what he cannot prove otherwiſe. 4thly, Of 
{mall Sums in an Account; as under 40s. he ſhall be diſ- 
charg'd by his Oath, but he {hall not charge another ſo. And 


this Rule extends no further than for the Sum of 1001. and 


he muſt mention to whom paid, for what, and when; for in 
an Account he muit prove the Particulars. 5thly, Where he 
has releas'd his Intereit, tho' the Releaſe was ſeal'd in Court 
while the Cauſe was trying. 67/ ly, Particeps criminis is admitted 
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to prove Matters of Fraud, eſpecially where what he proves is 
to his own Prejudice. 7rhly, If one be made a Defendant by 
Covin to take away his Teſtimony, and it appears upon the 
Evidence, the Judges may and ought to allow him to be a 


Witneſs. And this cannot be a general Rule, but every Caſe 


ſtands on its own Circumſtances, that is, whether their In- 
tereſt is ſo great as it may be preſum'd to make them par- 
tial, or not; and therefore Alms-People and Servants are good 
Witneſſes. So it is uſual for a Legatee of a {mall Legacy, as 
5 5. to a private Perſon, or 51. to a Nobleman, to be admitted 
a Witneſs for the Will. | 

Set, 2. As to the Evidence, the uſual Courſe in Chancery 
is by Depolitions, for no Witneſſes vivd Voce are allow'd at the 
Hearing, except by ſpecial Order. And there being the ſame 
Queſtion in both Cauſes, and Defendants Defence being the 
fame, the Depoſitions in a former Cauſe ſhall be read againſt 
him. But Depoſitions in another Cauſe, in which the Matters 
in Queſtion were not in Iſſue, ſhall not be read. So Depoſi- 
tions taken in a Suit betwixt other Perſons, are not to be given 
in Evidence; for he had no Opportunity to croſs examine 
them. So Depoſitions taken in a Cauſe; where the Plaintiff's 
Father was a Party to the Suit, being in all Matters the ſame, 
his Father being only Tenant for Life, thoſe Depoſitions 
could not be read againſt him; for the Advantage ought in 
all Caſes to be reciprocal. And where a Cauſe is diſmiſsd, 
the Matter of it not being proper for Equity to decree, 
yet the Fact in this Cauſe prov d may be uſed as Evi- 
dence between the ſame Parties, whenever it ſhall come in 
Queſtion again. But when a Cauſe is diſmiſsd, not upon 
this Ground, but for Irregularity, fo that in Truth there 
was never regularly any ſuch Cauſe in the Court, and conſe- 
quently no Proofs, thoſe Proofs cannot be uſed: For Proofs 
cannot be exemplified without Bill and Anſwer, nor can they 
be read at Law, unleſs the Bill upon which they were taken 
can be read. Laſtly, No Depolitions ought to be allow'd which 
were not taken in a Court of Record. And they are like Ex- 
amination of Witneſſes: So that altho' the Defendant may 
read what Part he will, yet the other Side may read the Whole 
afterwards. 

Sect. 3. And altho' all Exhibits prov'd by the Depoſitions 
may be read at the Hearing; yet they muſt be ſhewn forth 
in Court if the Party will have any Benefit of them. And 

Parties 
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Parties and Privies ought to ſhew the original Deed; for every 
Deed ought to prove itſelf, and be prov'd by others; but 
Strangers to the Deed, and who do nothing in Right of the 
Grantee, as Bailiff or Servant, may plead the Patent or Deed 
without ſhewing it. So a Will which is the Plaintift 's Title 
muſt be ſhewn to the Court itſelf, and not a Copy only; 
otherwiſe, where it is by Way of Circumſtance. But where 
a Deed or other Evidence is {uppreſs'd, the Court will always 
intend a Title againſt him that 1upprels'd it. But a Copy of 
a Deed, {uppos'd to be ſuppreſsd, is not allow'd unleſs exa- 
mined, nor even upon Affidavit that Plaintiff had got it, but 
he ſhall be left to recover it at Law. So altho' a Recital of 
a Leaſe in a Deed of Releaſe is good Evidence of ſuch Leaſe 
againſt the Releaſor and thoſe that claim under him: Yet as 
to others, it is not without proving there was ſuch a Deed, 
and that it was loft or deftroy'd. And in Cale of an Inrol- 
ment for ſafe Cuſtody, the Deed may be ſaid to be recorded, 
and a Copy of it is no Evidence. Nor is the Inrolment itſelf 
without particular Circumſtances to ſupport it; as proving 
that the original Deed was in the Defendant's Cuſtody or 
Power, or accidentally loft, Oc. But where a Bargain and 
Sale is inroll'd purſuant to the Statute, the Inrolment is a 
Record: So that a Copy of it may be read in Evidence. For 
no Raſure or Interlining ſhall be intended in a Record for 
the Height and Solemnity of it; but the ture Way is to exem- 
plify it under the great Seal, or at leaſt under the Seal of the 
Court. 


CAP. Il. 


Sect. 1. DDECORDS, when perfect, for avoiding Infinite- 

| neſs, which the Law abhors, eſtop all Parties and 
Privies from contradicting any Thing apparent in the Record. 
And a Record cannot be confeſs d and avoided; as to ſay, that 
he was not a Perſon able, Cc. for then every Record might 
be ſo avoided by a nude Averment. But to take an Averment 
which ſtands with the Record, and which does not contradict: 
any Thing apparent in the Record to the Judges by Conltruc- 
tion of Law upon the Words, the Law well admits and al- 
lows of, So a Deed indented is the Deed of both Parties, 
tho' they were the Words of but one, for both ſeal it, and of 


Conſequence are eſtopp'd by it, & in all the material and 
4 eſlential 
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eſſential Parts, without which it would not be good. Other- 
wiſe of a Patent, or Deed Poll; becauſe the Eſtoppel there is 
not mutual, as it ought to be. But to a Deed they may plead 
Non eſt factum, © pari Ratione may confeſs and avoid it, as 
by Coverture or the like. And altho' a Deed is prima facie an 
Eſtoppel: Yet they may plead or aver any Matter of Fact which - 
ſtands with the Words of the Deed. But no Averment can 
be taken againſt the Judgment of Law which appears to the 
Judges upon View of the Deed; for Matter of Fact is to be 
tried by the Jury, but Matter of Law by the judges only. 
Sect. 2. But in Caſe of Eſtoppels, Verdict againſt the Truth, 
or the Law being founded upon an untrue Preſumption, 
Chancery will relieve. And altho' ſuch Aſſurances, as are 
uſed for the Common Repoſe of Men's Eſtates, Equity will 
not draw in Queſtion (For a Fine with Proclamations ought 
after five Years to be a Bar in Conſcience, as it is in Law; 
fo ſhall it be of a Common Recovery for docking the Entail) 
Yet if a Fine is unfairly obtain'd, Equity will order a Re- 
conveyance, and the Court where it is acknowledg'd will va- 
cate it for Error, or Irregularity. Neither is a Judgment at 
Law to be pleaded in Bar to a Suit in Equity, notwithſtand- 
ing the Statute of 4 H. 4. cap. 22. becaule that Statute meant 
only to reſtrain ſuch Juriſdiction, as did take upon it to re- 
verſe the Judgment, as Error and Attaint doth, which the 
Chancery never pretended to, but leaves the Judgment in 
Peace, and only meddles with the corrupt Conſcience of the 
Party. And altho' it is ſaid, that the Common Law uſed 
ſome Power to reſtrain ſuch Examinations directly before any 
Statute made: Yet theſe ſeem rather to examine the Manner 
than the very Matter and Subſtance of the 'Thing adjudg'd. 
Seft. 3. So in natural Juſtice, Deeds and Writings are con- 
ſider'd only as Memorials of the Contract, not as a ſubſtantial 
Part of them; and therefore any other Proof is as well, and the 
Eſtoppel will not in Equity be regarded againſt the Truth. As if 
a Covenant be general, that he was lawfully ſeiz d, and there is 
Proof, that it was declar'd upon Sealing, that he ſhould under- 
take for his own Act only, he {hall be reliev'd. So if in the 
Purchaſe of a Manor, a Copyhold being a little before eſcheat- 
ed, was not intended to pals in Demeſne, and was left out of 
the Particular: Yet the Conveyance was ſufficient to paſs it 
at Law, the Vendor {hall be reliev'd in Equity. So where 


2 Leaſe for Years was made in Truſtees, precedent to the 
K k Wife's 
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Wife's Settlement, only to protect the Wite's Eftate againſt the 
Violence of the Times, and not to exciude the Huſband, but 
the Sequeſtrators ; upon Proof of this by one ſingle Witneſs of 
an un nden Reputation, the Nature of the Caſe requiring 
Secrecy, Chancery will relieve againſt the Truſt exprets d in 
the Deed. And in Cale of a Surreddar made by a Steward of 
a Copyhold, if there be any Miſtake there, that is only Mat- 
ter of Fact, and the Courts at Law will in that Cate admit 
an Averment, that there was a Vutiake, Ec. either as to the 
Lands or Ules. | 

Seck. 4. As for a Teſtament prov d ſub Hilo Epiſcopi it. is no 
Eſto ppel. Yet the laſt Will of a Man is look'd upon as the 
laſt ſerious Act of his Life, as to the Diſpoſition of his Eſtate, 
and muſt be admitted ſufficient to repeal all former Wills, and 
much more to control all parol Declarations. It is to be con- 
fider'd therefore, as it ſtands upon the Will alone, and would 
have been ſo, even before the Making of the Statute of 
Frauds and Perjuries. For by the Statute of Wills, by which 
Men are enabled to make Wills, and deviſe their Lands, it 
muſt be a Will in Writing, and ſhould Parol Proof be admit- 
ted, it would introduce a mighty Incertainty and an infinite 
Inconvenience. 

Sect. 5. But this Rule has receiv'd a Diſtinction, which has 
greatly prevail d, viz. between Evidence offer'd to a Court, 
and Evidence offer'd to a Jury. For in the laſt Cafe, no pa- 
rol Evidence is to be admitted, left the Jury might be invei- 
gled by it; but in the firſt, it can do no Hurt, being to inform 
the Colfcietice of the Court, who cannot be biatsd or preju- 
diced by it. And therefore, tho ſuch an Averment could not 
be admitted, where it was to make the Party a Title; yet 
where it was only to rebut an Equity, it might. As where 

A. charg'd his Real Eftate with Payment of his Legacies and 
Debts, and devis'd his Eſtate ſo charg'd, to the Defendant 
his Nephew, and made the Plaintiff his Wife Executrix. 
Proofs may be admitted that it was A.'s Intention, that ſhe 
ſhould have the Perſonal Eftate clear of the Debts. And if 
it were taken from her by the Creditors, ſhe ſhould come in 
as a Creditor on the Real Eſtate, So where a Money-Legacy 
given to an Exccutor ſhall exclude him from the Surplus, the 
Preſumption being that the Teſtator did not intend him all 
and ſome: Yet tuch Preſumption may be ouſted or taken 
away by a Proof of the Teſtator's Intention, that his Execu- 

tor 
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tor ſhould have the Surplus, or that his next of Kin ſhould 
not have it, eſpecially if a ſpecifick Legacy were given to the 
next of Kin, for one may aver the Truſt of a Perſonal Eſtate. 
So the Conſtruction of making a Gift a Satisfaction, has in 
many Cafes been carried too far; it is therefore reaſonable in 
ſuch Caſes to admit of parol Proof as to the Teſtator's Inten- 
tion. However the later Reſolutions have been very cautious 
of admitting parol Evidences, becauſe they encourage Suits and 
Litigations and introduce the very Miſchiefs that the Statute 
intended to prevent. | 

* Set. 5. But alcho' no Proof ought to be receiv'd to ſupply 
the Words of a Will, ſince the Will that muſt paſs the Land 
muſt be in Writing, and muſt be determin'd only by what 
is contain'd in the written Will: Yet there can be no Hurt in 
admitting collateral Proof to make certain the Perſon or the 
Thing deſcribed. As where 4. devisd to B. Lands of 60 .. 
per Annum, paying 100 J. which he by Bond ow'd J. N. It 
happen'd that the 100 l. by Bond was not due to F. N. but 
to S. H. but the Perſon who drew the Will having ſwore, that 
the Teſtator intended the Debt to S. H. the Deviſee of the 
Lands, ſhall be liable. So to aſcertain the Thing, notwith- 
ſtanding the Statute of Frauds; for it neither adds to nor 
alters the Will, but only explains which of the Meanings ſhall 
be taken. Yet ſome have doubted, whether they could read 
Witneſſes on a Will of Lands by the Statute, tho' it were on- 
ly in Preſervation of the Deviſe. But to be ſure, if the De- 
viſe would admit of any Senſe, they could not be read. 

Seft. 7. And it is a ſettled Rule in the Court of Chancery, 
that altho' they will read parol Proof to fortify any natural 
Conſtruction that ariſes from the Words of the Will: Vet they 
will never read any parol Proof to make any Alteration in the 
Will, or Addition to it. And if the Bequeſt cannot be made 
out but by the parol Diſpoſition of the Witnelles, there being 
only initial Letters for the Names of the Legatees, as it is not 
{ubltantive- m Writing, it is not a written but nuncupative 
Will, and therefore without the Circumſtances required by 
the Statute is void. 


CA. 
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CAT. 8. 


Sect. 1. I the Law of Nature, when Deeds and undeniable 

Inſtruments cannot be produc'd, they muſt then 
give Judgment according to the Teſtimony of Witneſſes, or 
with Conſent of the other Party give him his Oath. I ſay 
with the Conſent of the other Party, for elſe in the Liberty 
of Nature, no Man is oblig'd to put the Iſſue of his Cauſe 
upon another Man's Conſcience. And in the Civil Law, the 
Judge ex Offcio, if he ſaw Occaſion, might put the Defendant 
to his Oath, or the Party intereſted might demand it. 
And this was deciſive between the Parties and their Repreſen- 
tatives, but did not hurt a third Perſon. So in Chancery, 
tho Witneſſes are examin'd, yet you may afterwards examine 
the Defendant. And a Bill lies there for the Diſcovery of an 
Eſtate by one who had a Title to it; as by the Patentee of 
the Goods of a Felon, or of one outlaw'd, for Outlawry is in 
Nature of a Gift or Judgment to the King. So where A. ob- 
tain'd Judgment againſt B. and the Detendant to defraud him 
of the Benefit of it, aſſign'd his Eſtate to Truſtees for himſelf. 
A. may have a Diſcovery, tho' it is objected, that this is in the 
Nature of a foreign Attachment, and that there could not be 
a Diſcovery of a Man's Perſonal Eſtate in his Life-time. But 
if the Plaintiff in ſuch Caſe has not taken out Execution, it 
will not be allow'd. And it ſeems agreed, it would not lie 
againſt the Debtor himſelf, nor to have a general Diſcovery 
from a third Perſon, but only for particular Things. 80 
where a Fire happens in a Man's Houle, and burns his Neigh- 
bours likewiſe, altho' he is liable ro Damages at Law, yet the 
Plaintiff in ſuch Caſe ſhall not be athifted in Equity; for 
tho the Law gives an Action, yet it does not ariſe out of any 
Contract or Undertaking of the Party. But the Caſe is not 
parallel, where a Lighter is overſet by Negligence of the 
Lighterman, or a Ship takes Fire by the Negligence of the 
Maſter or Ship's Crew, theſe come within the Reaſon of any 
common Carrier, and therefore he ſhall have a Diſcovery to 
enable him to bring his Action. Yet a Plaintiff is not admit- 
ted to a Diſcovery without verifying his Title at Law. 80 
that if there be a full Anſwer given to the Thing in Demand, 
till that be tried, the Defendants are not bound to diſcover. 


As in a Bill for Tithes, if they plead the Statute of 13 Blix. 
_ cap. 20, 
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cap. 20. againſt Non-reſidence in Bar: Or in Caſe of Tithes of 
Conies by Cuſtom, it they deny the Cuttom. And the rather, 
becauſe the Demand was againſt Common Right, and if ir 
ſhould be otherwiſe, the Defendant by a feign'd Suggeſtion 
might be forc'd to diſcover any Thing. But if in that Caſe, 
the Matter be found againſt the Defendant, he ſhall after be 
examin'd upon Interrogatories. But where there is no ſuch 
great Inconvenience, as upon a Bill againſt an Executor to diſ- 
cover Aſſets, he muſt anſwer, tho' he denies the Debt, becauſe 
it concerns the Act of another. 

Se&. 2. As to the Difference of the Perſons, for whom and 
againſt whom a Diſcovery will be admitted, it is to be obſerv'd, 
That Perſons who claim Lands by a Will, or any other volun- 
tary Diſpoſition, having the Law on their Side, are entitled as 
againſt an Heir at Law to a Diſcovery in Equity of Deeds 
relating to the Eſtate, and to have them deliver'd up; other- 
wiſe the Heir might defend himſelf at Law by ſetting up 

rior Incumbrances, and by that Means prevent the Trying 
the Validity of the Will. So where a Will concerning a Per- 
ſonal Eitatce is prov'd in the Spiritual Court, another having 
a former Will in his Favour may bring his Bill to diſcover by 
what Means the latter Will was obtain'd, and to have an Ac- 
count of the Perſonal Eſtate, and whether the Teſtator was 
not incapable and impos'd on, tho' objected that it belong'd to 
the Spiritual Court only to prove the Validity of the Will, 
and the former Will was not prov'd in the Spiritual Court, as 
the Will in his Favour was. But if a Bill is brought by a re- 
mote Heir for a Diſcovery of a Title, and Evidence, and to 
have Terms remov'd, and the Title at Law clear'd, this is one 
of the hard Caſes at Law, where Equity will not aſſiſt; for 
as Equity will not relieve the Children, ſhould the remote 
Heir recover, ſo neither will it aſſiſt the remote Heir. 

Sect. 3. And Purchaſers ſhall not diſcover to impeach or 
weaken their Title; for by this Method all Purchates might 
be blown up. As whether in a Mortgage made by A. to B. 
which had been athign'd to the Defendant, there was not ſome 
Truſt declar'd for the Benefit of the Plaintiff, tho' Plaintiff 
charg'd in his Bill, that ſuch a Leaſe in Defendant's Cuſtody 
mention'd it; for this is but a ſide Wind to make a Purchaſer 
expoſe his Title, and the Court will not do it, unleſs the 
Plaintiff makes ſome Proof towards falſifying his Anſwer to 


induce them to it. So an Athgnee of a Leaſe ſhall not be 
Ly forc'd 
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forc'd to diſcover whether the Leaſe was expired. So there is 
no Reaſon to compel one whole Lands lie contiguous to mine, 
to diſcover the Boundaries in his Deeds; for that would be to 
help a Man to Evidence to evict another of his Poſſeſſion. 
And they will never help the Iflue againſt a Purchaſer. But 
where it is a Bounty, as a voluntary Deviſe to the Wife for 


Life, in ſuch Caſe the Heir having a good Title, wiz, as 


Heir in Tail to his Great Grandfather, or the like, ſhall 


be aided. 


dect. 4. But with Reſpect to the Perſonal Eſtate there is a 
Difference between Contracts that are negotiable, and ſuch as 
are not, or where they are not negotiated in a mercantile 


Way, where the Note paſſes as ready Money. As if it were 


aſſign'd as a collateral Security for a Debt already contracted ; 
for there, if the Note was fraudulently obtain'd, or by 


Gaming, he has no Remedy againſt the Drawer. But if he 
actually negotiates it for Value, the Indorſee ſhall in all 
Events, have his Money of the Drawer, tho' he has paid it 


before, or it was obtain'd by Fraud; becauſe the Indorſee has 
a legal Right to the Note, and a legal Remedy at Law, which 
the Court of Equity ought not to take away from him, and 
it would be to the Ruin of all Commerce, if the original 
Cauſe, and Conſideration of {ſuch Note ſhould be inquir'd 
into. But the Aſſignee of a Choſe in Action has no Remedy 


at Law, or Right to ſue in his own Name, and has only an 


equitable Remedy. And this fails, when the Bond or Cove- 
nant 1s obtain'd by Fraud, or the Obligor has a legal Diſcharge, 
as a Releaſe upon Payment of the Money. So if the Bond 


were aſſign d for Value before Payment, there an equitable In- 


tereſt paſſes, and in ſuch Caſe if the Obligor pays the Money 
to the Obligee, and cannot plead ſuch Payment at Law, a 
Court of Equity will not interpoſe to aſſiſt him. But if he 


can, Equity will not interpoſe to aſſiſt the Aſſignee. 


Sect. 5. In the Civil Law the Oath was only to be tendred 


in Civil Matters, when the Facts and Circumſtances may ren- 


der the Uſe of an Oath juſt and decent, and not in criminal 


= Matters, any more than in the Law of England. And it is a 
ſtanding Rule in Equity, that no one is bound to betray him- 


ſelf. For it is the Buſineſs of Courts of Equity to relieve 
againſt, not to aſſiſt Forfeitures, and by Law no one is bound 
to diſcover any Matters which tend to ſubject himſelf to Pe- 


nalties or Forfeitures, As a penal Clauſe in an Act of Par- 
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liament, or in a Deed, tho' {aid it was not a Penalty, but 
Part of the Contract. But otherwiſe, if he covenants not to 
plead or demur to any Bill, which ſhould be brought againſt 
him in Equity, or the Plaintift waves the Penalty. And ſuch 
Pleas ought to have the greateſt Strictneſs and Exactneſs as 
tend to the Support of wrong Doing. And in ſome Caſes, 
even for a Treſpaſs, a Bill is proper enough in this Court, 
viz. where by the ſecret Contrivance of it, it cannot eaſi- 
ly be provd. As if a Man in his own Ground digs a 
Way under Ground to my Mineral, and the like. So in 
Caſe of a Bill by the Eaſt-Inaia Company for. a Diſcovery; 
and to prevent an Interloper's Trading to the Eaft-Indies, 
there is a great Difficulty as to the Proof, the Matter for the 
greateſt Part having been tranſacted in the Eaſt-Indies, and 
therefore the Plaintiffs ſetting forth, that they were willing 
to wave the Forfeiture, {hall have a Diſcovery. So where the 
Charge is not by Way of Treſpaſs, but under Colour of Title, 
as that Defendant by Colour of Sequeſtration by the Com- 
mittee, had ſelz d ſeveral Tithes, Cc. due to Plaintiff, the 
Plaintiff may pray a Diſcovery of the Particulars ſo taken, 
and their Value. So where a Man by Colour of a Title en- 
ters into an Houſe, &c. and poſſeſſes himſelf of the Goods, 
c. for it may be impoſſible for the Plaintiff to diſcover the 
Particulars without ſuch Bill. So where a Will is prov'd, and 
the precedent Adminiſtration revok'd, ſuch Bill is uſually ne- 
ceſſary for the Diſcovery of the Goods: And yet in Strictneſs 
of Law there was a Treſpaſs. | 

Sect. 6. And when this Court can determine the Matter, 
it ſhall not be an Hand-maid to other Courts, nor beget 
4 Suit to be ended elſewhere. And therefore where a Trial 
at Law was preſsd for, whether there was a new Publica- 
tion or not; it was ſaid, the Cauſe muſt properly end here, 
and where the Court has a Jurildiftion as to the End, it 
mult have likewiſe as to the Means. And if the Court is ful- 
ly ſatisfied, as to the Evidence, they will not ſend it to a Trial 
at Law at all. 2 | 

Seck. 7. For an Iſſue at Law is a feign'd Iſſue in an Action 
upon the Caſe directed by the Chancery for the better Inform- 
ing and Guiding the Conſcience of the Court. And therefore 
no Iſlue ought to be directed to try a Matter fully prov'd in 
the Cauſe. So where the Proof of Deeds is very plain, it 
would be dangerous to direct an Iſſue to try the Reality of 

them, 
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them. Neither is it proper to direct an Iſſue, whether there 
be a Truſt or not, eſpecially where a Truſt appears by Impli- 
cation from the Nature of the Caſe. And regularly an Iſſue 
ought not to be directed to try a Title not alledg'd in the 
Plaintiff's Bill. Yet if upon the Hearing a Matter not in 
Iſſue does appear to the Court which goes to the very Right, 
the Court will ſometimes order an Iſſue at Law to try it, and 
decree thereupon. And Iſſues are frequently directed where 
Matters of Law are mix d with Matters of Fact; becauſe the 
Judges can explain to the Jury what the Law would be, if 
they ſhould find the Facts. 
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